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Vol 1.] ERIE COUNTY LAW JOURNAL 1 

ALBRACHT ET AL. VS. CITY OF ERIE, ET AL. 

Cities— Third Class— Act of 1913, P. L. 155— Act of 1913, 
P. L. 569 — Bids upon public buildings — Separate bids. 

i!he bids for work upon public buildings can only be submitted 
separately as the statute provides and contracts for each branch 
of the work should be separately let. 

Two statutes being passed at the same session, there is a 
strong presumption against an implied repeal. 

Rule to dissolve preliminary, injunction. C. P. Erie Co., in 
Equity, No. 5, September Term, 1914. 

A. W. Mitchell and P. V. Gifford for Plaintiffs. 

C. P. Hewes for Liebel-Binney Construction Co. 

Chas H. English for Defendants. 

WALLINQ, P. J., Aug. 10, 1914— The bill in this case was filed 
by taxpayers to restrain the defendant City and its officers from 
executing and carrying out a certain contract with the Liebel- 
Binney Construction Company for the making of certain altera- 
tions and additions to the City Hall. 

The case was heard upon the bill and testimony taken on the 
rule to dissolve the injunction.- We find material facts as follows: 

1. The Defendant City of Erie is a city of the third class, 
and now acting under the Act of June 27th, 1913, P. L. 569, known 
as the Clark Bill, and the plaintiff are resident taxpayers of said 
city. 

2. Erie has a City Hall, and in the spring and early summer 
of 1914, the city, through the proper municipal authorities, pro- 
ceeded to make certain alterations and repairs to the third floor of 
said City Hall, costing over $20,000.00. 

3. For which work, the City had the usual plans and specifi- 
cations prepared and bound under one cover, but including separate 
specifications for the several items including the plumbing, heat- 
ing, ventilating and electrical work. The usual advertisement was 
made requesting the submission of bids for the making of such 
alterations and repairs in accordance with the plans and specifica- 
tions. 

4. No separate bids for said plumbing, heating, ventilating 
and electrical work were asked for or received, and there was some 
talk by an employee in charge of the plans at the City Hall indicat- 
ing that only bids for the entire work would be received, but no 
member of Council so stated. However, four bids, each for the en- 
tire work were submitted, and the Liebel-Binney Construction 
Companv. a reliable contracting firm of this city, having submitted 
a bid of $21,776.00, which was the lowest and best of the said four 
bids, was awarded the contract, which was duly prepared and 
which the Council directed the Mayor to execute on behalf of the 
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City. And to prevent the execution and carrying out of said con- 
tract, the plaintiffs as tax-payers, and also being engaged in the 
plumbing and steam-fitting business, filed their bill in this case. 
They also filed injunction, affidavits and bond, on which after 
hearing, we granted a preliminary injunction and later continued 
such injunction until further order. 

5. Plaintiffs' claim for the relief prayed for is founded upon 
an Act entitled "An Act regulating the letting of certain con- 
tracts for the erection, construction, and alteration of public 
buildings," approved the 1st day of May, 1913, which reads as 
follows : 

"Section 1. Be it gpacted, etc.. That hereafter in the prepara- 
tion of specifications for the erection, construction, and alteration 
of any public building, when the entire cost of such work shall 
exceed one thousand dollars, it shall be the duty of the architect, 
engineer, or other person preparing such specifications, to prepare 
separate specifications for the plumbing, heating, ventilating and 
electrical work ; and it shall be the duty of the person or persons 
authorized to enter into contracts for the erection, construction, 
or alteration of such public buildings to receive separate bids upon 
each of the said branches of work, and to award the contract for 
the same to the lowest responsible bidder for each of said branches. 

"Section 2.. All acts or parts of acts inconsistent herewith are 
hereby repealed." 

6. Later, on defendants' motion, we granted the rule to show 
cause why such injunction should not be dissolved, on which testi- 
mony was afterwards taken. 

7. The bids were received in open session and the contract 
awarded in the usual manner and there is nothing to indicate any 
bad faith on behalf of the City or its officers. And the Liebel- 
Binney Construction Company appear to have submitted its bid 
in good faith and in the usual course of business. 

8. The defendants contend that the plaintiffs or any others 
who so wished, might have submitted separate bids for the plumb- 
ing, etc., had they desired to do so. And further contend that the 
said above recited Act, so far as refers to cities of the third class, 
was repealed by the said later Act of the same Session for the 
government of cities of the third class above referred to. Section 
5, Article 4, of which later Act is in part as follows : 

"All stationery, paper and fuel used in the council and in other 
departments of the city government, and all work and materials, 
required by the city, shall be furnished, and the printing, advertis- 
ing, and all other kinds of work to be done for the city, except 
ordinary repairs of highways and sewers and other public im- 
provements, shall be performed, under such regulations as shall be 
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prescribed by ordinance; and all sales of personal property owned 
by the city shall be to the highest bidder, under such regulations as 
shall be prescribed by ordinance or resolution." 

After argument and upon due consideration, we are of the 
opinion that as matter of law, the plaintiffs, being tax-payers, have 
standing to file the bill in this case. And further, that the later 
Act above referred to does not repeal the former, and that the 
rule to dissolve the injunction should be discharged. 

The two statutes being passed at the same session, there is a 
strong presumption against an implied repeal. 

So far as we can see, they are not irreconcilable, but can botti 
stand together. There is nothing in the later Act, which says that 
in case of public buildings, the plumbing, heating, ventilating and 
electrical work shall not be don6 under separate contracts. In fact, 
both Acts provide that contracts for such work shall be awarded to 
the lowest responsible bidder, and we see nothing in the later Act 
to indicate any intention to repeal the former Act requiring in the 
case of a public building, contracts for plumbing, etc., to be separ- 
ately let; and there is just as much reason for so requiring in cit- 
ies of the third class as elsewhere. Construing both statutes to- 
gether, a city of the third class is authorized to give contracts for 
the doing of municipal work to the lowest responsible bidder under 
such regulations as shall be prescribed by ordinance, but in case of 
work upon public buildings where the amount exceeds $1,000, the 
contracts for plumbing, heating, ventilating and electrical work 
shall be done under separate contracts, each let to the lowest re- 
sponsible bidder. 

The City, in our opinion, was not justified in awarding the 
contracts as a whole, because of the failure of the parties to sub- 
mit separate bids for the plumbing, etc., because the City had made 
no effort to get separate bids for such plumbing, etc. And further, 
because the statute not only requires separate bids, but requires 
that the contract be awarded for the same to the lowest responsible 
bidder for each of said branches of the work. It would seem that 
under said Act of Assembly, the bids for work upon public build- 
ings can only be submitted separately as the statute provides, and 
that contracts for each branch of the work should be separately let, 
even though in the opinion of the city authorities, more advantage- 
ous bids for such work might be obtained by receiving bids there- 
for as a whole instead of separately. 
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[Woodruff V. Odd Fellows Hall Assn.] 

WOODRUFF, ADMINISTRATOR, VS. ODD FELLOWS' HALL 

ASSOCIATION, ET AL. 

Award of Arbitrators — Conclusiveness — Insufficient Affidavit 
to open judgment. 

The written submission to arbitrators must be construed by 
its terms, and notj- by what it is alleged a party intended to submit. 

An affidavit of detense which does not deny entering into the 
submission or the award of the arbitrators, and alleges neither 
iraua or, mistake, but places a construction upon the submission, is 
not sufficient to prevent judgment. 

Rule to btrike ott Judgment, No. 65, February Term, 1914, 
C. P. Erie County. 

Gunnison, t ish, Gifford & Chapin, T. S. Woodruff, for Plaintiff. 

Brooks & English, for Defendant. 

WALLING, P. J., January 12th, 1915. 

This is an action upon an award of arbitrators. 

Plaintiff's intestate, originally brought suit against defendants 
before a justice of the peace; before whom all parties appeared 
and were represented by counsel, and voluntarily by written sub- 
mission, referred all matters at variance to arbitrators. The arbi- 
trators heard the evidence of both sides and made written award 
in favor of plaintiff for a certain sum. No attempt was made to 
revoke the submission or to set aside the award. And thereon this 
suit was brought, plaintiff's statement setting out both the sub- 
mission and award. Defendants, after due notice, failed to file an 
affidavit of defense and for want thereof, judgment was regularly 
entered against defendants. . 

Thereafter a motion was made to strike off such judgment and 
subsequently an affidavit of defense was filed; and it was agreed 
at the argument that judgment should be opened if such affidavit 
made out a prime facie defense. 

In our opinion, such affidavit is insufficient. 

It does not deny the entering into the submission or the award 
of the arbitrators, and alleges neither fraud nor mistakes. It 
places a construction upon such submission. The submission states 
inter alia "that the whole matter be referred to arbitrators except 
Odd Fellows' Association does not admit their legal liability to Mrs. 
Margaret E. Randall." 

That does not oust the jurisdiction of the arbitrators to pass 
upon the question of such legal liability. Perhaps had such liabil- 
ity been admitted, it might have saved the necessity of the law 
suit. Had such submission said that such association does not 
submit to the arbitrators the question of its legal liability to plain- 
tiff, a different matter would be presented. 
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The written submission must be construed by its terms, and 
not by what it is alleged the defendant intended to submit. 

The affidavit contains several averments in the nature of legal 
conclusions and matters going to the merits of the original con- 
troversy, but nothing in our opinion constituting a defense to this 
action on the award. It is unfortunate, if said submission was not 
as intended, but we see no way in which that can be remedied at 
this late day. 

As to the conclusions of awards, see McCune vs. Lytle, 197 
Pa., 404; Vankirk vs. McKee, 9 Pa., 100; March vs. Lukens, 214 
Pa., 206; Wilson vs. Young, 9 Pa., 101; Williams vs. Danziger, 91 
Pa., 232; Bingham's Trustees vs. Guthrie, 19 Pa., 418; Thomas 
vs. Heger, 174 Pa., 345, and Evars vs. Kamphaus, 59 Pa., 379. 

The parties agreed to abide by the decision of the arbitrators 
and we see no way to relieve them therefrom. 

And now, January 12th, 1915, the rule to strike off the judg- 
ment in above case is discharged; and we hereby refuse to open 
said judgment for the reason that the affidavit of defense is not 
sufficient to prevent judgment. 



THOMAS VS. LESLIE, COUNTY CONTROLLER. 

County Solicitor — Right of Commissioners to Raise Salary of 
Solicitor During Term — Enforcement by Mandamus. 

1. The office of County Solicitor is not a public office within 
the meaning of Article 3, Section 13, of the Constitution, which 
provides: "No law shall extend the term of any public officer, or 
increase or diminish his salary or emoluments, after his election 
or appointment." 

2. County Commissioners have power to increase a County 
Solicitor's salary during the term for which he was elected. 

3. The certifying of County Solicitor's bills and countersign- 
ing the warrants for the payment thereof are clearly ministerial 
duties and under all the authorities a performance of such duties 
by a controller can be enforced by a writ of mandamus. 

Demurrer to defendant's answer to writ of mandamus. 

C. P. Erie County, No. 48, November Term, 1914. 

C. P. Hewes, Esq., for Plaintiff; Samuel B. Bayle, Esq., for 
Defendant. 

WALLING, P. J., November 30, 1914. 

On the first Monday in January, 1912, the Board of Commis- 
sioners of Erie County, by proper resolution, elected plaintiff solic- 
itor of said county for a period of four years and fixed his salario[e 
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at that time at the sum of one thousand ($1,000.00) dollars per 
year. - , . 

On the first Monday in January, 1914; the said Board of Com- 
missioners by resolution duly passed, fixed plaintiff's salary there- 
after as such solicitor at the sum of twelve hundred ($1,200.00) 
dollars per year. 

According to the custom in the County Commissioner's office, 
plaintiff's salary is payable in monthly installments. 

Defendant, as the duly elected and qualified Controller of said 
county, certified the bills of the plaintiff and countersigned his 
warrants for various sums amounting to his salary in full at the 
rate of one hundred ($100.00) dollars per month, until the first 
of June, 1914, since which time defendant has neglected and re- 
fused to certify to plaintiff's said bills or to countersign warrants 
therefor, although the County Commissioners have duly prepared 
and executed warrants for the payment thereof; and this writ of 
mandamus was brought to compel the defendant to certify such 
bills and countersign such warrants for the plaintiff's salary for 
the months of June, July and August, 1914. 

On the presentation of plaintiff's petition, we issued a writ of 
mandamus in the alternative form, to which defendant in due 
time, made rStiirn and answer, to which answer the plaintiff has 
filed a demurrer. 

We have carefully examined said answer and believe jthat the 
demurrer thereto is well taken. The answer does not deny the 
passing of the resolution fixing plaintiff's salary at, twelve hundred 
($1,200.00) dollars per annum, but does deny that said Board of 
Commissioners passed and recorded a proper and legal resolution 
for such purpose. Whether such resolution is legal and proper is 
a question of law. The answer also denies the right of the said 
Board of County ^Commissioners to increase plaintiff's salary dur- 
ing the four year term for which he was elected in 1912, and sets 
up some other matters in answer to the allegations of the petition. 

Substantially the only question raised is as to the right of the 
County Commissioners to increase plaintiff's salary as County So- 
licitor during the term for which he was elected. We are clearly 
of the opinion that the resolution passed January 5th, 1914, in- 
creasing plaintiff's salary was within the power of the Board of 
County Commissioners. 

True, Section 13, Article 3, of the Constitution of Pennsylva- 
nia provides: **No law shall extend the term of any public officer, 
or increase or diminish his salary or emoluments, after his elec- 
tion or appointment"— but in our opinion, the office of county solic- 
itor is not a public office within the meaning of said provision of 
the Constitution. And besides the resolution passed by the Bioard 
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of County Commissioners is not a law against which said constitu- 
tional provision is directed. 

This has been expressly decided by the Supreme Court in case 
of County of Crawford vs. Nash, 99 Penna, 253, and it has been 
repeatedly held by the Supreme Court that a municipal ordinance 
is not a law within the meaning of that section, of the Constitution. 

See Baldwin vs. Philadelphia, 99 Penna., 164. 

McCormick vs. Fayette County, 150 Penna., 190. 

And the payment of the solicitor's salary by the month in- 
stead of annually or otherwise is certainly a matter within the 
power of the County Commissioners. 

The certifying of plaintiff's bills and countersigning the war- 
rants for the payment thereof are clearly ministerial duties and 
under all the authorities a performance of such duties by a con- 
troller can be enforced by a writ of mandamus. We have so re- 
peatedly decided in case of the city controller and in at least one 
case in which the Mayor of Erie City was the defendant ; and the 
Supreme Court has so decided in numerous cases. The case being 
free from doubt, in our opinion plaintiff is entitled to the relief 
sought. 

And now, November 30th, 1914, after argument by counsel 
and upon due consideration, on the demurrer to defendant's answer 
in the above stated case, judgment is entered in favor of the plain- 
tiff and against the defendant; and it is ordered that after the 
expiration of twenty days from the entry of which judgment a 
writ of preemptory mandamus issue directing and requiring the 
defendant to certify to plaintiff's said bills for salary for the 
months of June, July and August, 1914, and also to countersign the 
warrants issued by the County Commissioners for the payment 
of such bills in accordance with the prayer of plaintiff's petition. 
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WHEAT EXPORT COMPANY, INCORPORATED, VS. PENN- 
SYLVANIA RAILROAD COMPANY. 

Right to compel witnesses to submit themselves to oral examina- 
tion before a Commissioner. 

Unrestricted oral examination should not be enforced under a Commission 
where there is nothing before the Commissioner that the Commissioner could 
submit to the Court by which either could assertain what the issue between 
the litigating parties was in the State from which the Commission came. 

Open oral examination before a Commissioner is contrary to the estab- 
lished policy of our law and it is illogical to compel a witness to appear for the 
avowed purpose of being subjected to an examination in a matter contrary to 
the administrative policy of our laws. 

No. 159, February Term, 1919— C. P. Erie County. 

Reed, Wait & Spofford with Holmes, Whitlock & Scarff for 
Plaintiff and Commissioner. 

S. Y. Rossiten for Pennsylvania Railroad Company. 

ROSSITER, P. J., February 27, 1919. These proceedings arise 
upon a petition by Joseph M. Force, Esq., setting forth that he is 
a resident of the City of Erie, Pennsylvania; that on the 3rd day of 
December, 1918, he was duly appointed and qualified by the Su- 
preme Court of New York County, New York, as a Commissioner 
to take the testimony of certain witnesses, all of whom resided in 
this city ; that the testimony so taken was to be read in evidence 
upon the trial of the above stated case; that he issued subpoenas 
as such Commissioner to the witnesses; that the witnesses were 
duly and legally notified to appear before the Commissioner at his 
office in the City of Erie on December 17th, 1918, at 10:30 o'clock 
in the morning, for the purpose of testifying in the said case, and 
directed to bring with them certain memoranda, letters and records 
pertinent to the issue involved; that the said witnesses so sub- 
poenaed, each and all of them, refused and failed to produce the 
records, memoranda and letters directed to be produced : he there- 
fore prayed the Court to authorize the issuing of subpoenas to said 
witnesses and such other witnesses as might be properly required, 
directing them to produce the records, memoranda, letters, etc., 
and to appear at the time and place fixed by the said Commission ; 
and that if said witnesses failed to attend and testify, or produce 
the records, memoranda, letters, etc., at the time and place fixed, 
after due service, that then the Commissioner be empowered and 
authorized to attach the said witnesses to compel their appearance. 

The witnesses made answer to the petition, neither affirming 
nor denying that the said Joseph M. Force, Esq., was a Commis- 
sioner duly appointed and qualified by the Supreme Court of the 
State of New York to take testimony to be read in evidence, but 
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averred that the Commissioner was not entitled to have his prayer 
granted for the reason that the Supreme Court of the State of New 
York was without authority to confer upon a Commissioner in 
Pennsylvania the power to compel the attendance before him of 
witnesses for the purpose of giving oral testimony, and that the 
Commission does not authorize the Commissioner to require wit- 
nesses to produce documents; that the Commission does not 
authorize the petitioner to require witnesses to attend before him 
for the purpose of giving answer to any questions propounded by 
Counsel ; that the Commission does not authorize the taking of the 
testimony of any other persons than the individuals specifically 
named ; that the laws of the Commonwealth do not authorize the 
compulsion of persons to appear before Commissioners appointed 
by the Courts of other States for the purpose of answering oral 
questions or producing documents ; that the laws of this Common- 
wealth do not permit either party to a suit to compel the produc- 
tion of records, letters, memoranda, etc., by witnesses for examin- 
ation prior to the trial ; and that the Court should not exercise in 
behalf of litigants of other states authority they do not exercise in 
behalf of litigants within their own jurisdiction; and finally, that 
this Court has no jurisdiction or authority in the premises to make 
the order prayed for. 

On account of his relationship to one of the witnesses, our 
Colleague declined to sit, and by reason of our former connection 
with the defendant and the further fact that it is represented by a 
relative, an embarrassing situation arose, to relieve which a master 
was appointed to hear the matter and make recommendation to the 
Court. 

On February 6, 1919, the Master filed his report, recommend- 
ing the granting of the prayer of the petitioner ; but instead of the 
recommendation of the Master relieving us from one embarrass- 
ment, it has created two, for in addition to the initial embarrass- 
ment is stated above, we now find ourselves confronted with the 
further embarrassment of disagreeing with the Master ; for we be- 
lieve that the issue here raised is controlled by Nielson's Appeal, 
230 Pa. 540, which holds in so many words that an open oral ex- 
amination upon the whole case before a Commissioner, is contrary 
to the established administrative policy of our law, and cannot be 
sustained." And in this belief we are strengthened by the fact 
that all the Common Pleas decisions now called to our attention 
were then before the Supreme Court. It is true, as recited by the 
Master, that in the Nielson case the Judge delivering the opinion 
says "in a proper case, where the Commission permits an oral 
examination, the Commissioner might apply to the Court here for 
an order requiring the witness to reply to certain oral questions 
put to him" but he also says immediately following that "these 
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questions must be inquiries necessary to explain and elucidate an- 
swers already given to written interrogatories, and there must be a 
specific averment of the particular interrogatories and answers 
complained of, so that the Court may judge whether or not such 
answers require explanation or elucidation." 

It is difficult for us to understand how this language can bear 
a dual interpretation, as it explains exactly just how, when and 
why oral questions are permitted, and when this language is fol- 
lowed by the positive averment that "open oral examination is con- 
trary to the established policy of our law and cannot be sustained" 
we can arrive at no other conclusion than that the prayer of the 
petitioner here should be denied. True, it is argued that the wit- 
nesses should have obeyed the summons in the first instance and 
appeared ; and if the questions asked were impertinent to the issue, 
the witnesses could have refused to answer ; that then the matter 
could have been taken before this Court, for the Court to deter- 
mine whether or not the questions asked were pertinent to the 
issue, and make an order directing the witnesses to answer, or 
relieve them from answering. This is true, but this argument 
fails now for the reason that there is nothing before us by which 
this Court can determine anjrthing about the relevancy of the testi- 
mony sought or the pertinence of the facts to be elucidated; as 
there is nothing before the Court here to show what the issue is in 
the State of New York, and while we would undoubtedly hold that 
the witnesses could not take it upon themselves to decide whether 
or not their testimony was material to the issue, and while it un- 
doubtedly is the law that it is not for witnesses to say whether 
they shall appear or refuse to appear, and while we would un- 
doubtedly order the witnesses to appear in the first instance, still 
by the petition of the Commissioner and from the Commission 
itself it now develops that the attendance of the witnesses is de- 
sired for the purpose of being examined orally, without the slight- 
est information as to what that examination is to be about, while 
the Commission itself provides that "the person appearing for 
either party may ask any question that he deems proper, and the 
witness' answer must be taken accordingly, the objections thereto 
being reserved without being specified at the time of the ex- 
amination." There is thus no limits to the examination to which 
the witness might be subjected, and such an examination might 
give great and undue advantage, or disclose information of a 
private nature wholly extraneous to the issue. 

It is also contended that if the witnesses had the right to re- 
fuse to respond to the subpoena, that this would be a denial of 
justice, for the reason that then Courts of other States would not 
be able to procure evidence in cases pending before them ; but this 
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argument is untenable for the reason that any evidence pertinent 
to the issue might be obtained upon interrogatories, and the at- 
tendance of witnesses would of course be compelled* Hence, it 
would be useless to make an order now directing the witnesses to 
appear, and after they appeared have them refuse to answer, and 
then hold that the grounds for refusal to answer were well taken. 
The law does not require useless things to be done, and while the 
advice of Counsel to the witnesses not to appear was wrong in- 
itially, that wrong cannot now be remedied by directing the wit- 
nesses to appear, when it has developed before this Court that the 
purpose for which the appearance is desired cannot be enforced in 
law. 

In our opinion, it could never be the law that unrestricted oral 
examination should be enforced under a Commission where there 
was nothing before the Commissioner that the Commissioner coulS 
submit to the Court, by which either could ascertain what the 
issue between the litigating parties was in the State from which 
the Commission came. If this was the law, rival business concerns 
could bring proceedings for the purpose of obtaining information 
relative to the rival's business, and the extent to which such prac- 
tice might be carried would only be limited by the scruples of the 
parties employing it. Such a proceeding could not be tolerated. 
"We ought (as Justice Moschzisker, super, has well said) to do all 
within reason to assist the Court of a sister State, but no rule of 
comity calls upon us to subject one of our citizens to a roving oral 
examination which it would be most difficult if not impossible to 
keep within bounds, and which might prove unjustifiably annoying, 
vexatious and harmful to the witnesses." (Nelson's Appeal, 230 
Pa. 542). 

It is further urged that the established administrative policy 
of our law has been changed since the decision in Nielson's Appeal, 
230 Pa. 540, for the reason that our Act of June 8, 1911, P. L. 709, 
passed since that case was decided, provides for the taking of the 
testimony of witnesses in other States and Foreign Countries 
orally, before an examiner appointed by Pennsylvania Courts. But 
there is nothing in that act which changes the administrative 
policy of the law upon this subject, for the reason that the Act is 
not compulsory, but recites that the Court may upon application of 
either party provide for the taking of such testimony orally. But 
we cannot conceive that any Court of this State would provide that 
witnesses in other States should be subjected to a general oral 
examination, without indicating in some way, the issue involved. 
If a Court of this State would provide that witnesses in other 
States should be subjected to a general oral examination, without 
indicating in some way, the issue involved. If a Court of this State 
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did issue a Commission to a Commissioner in another State to take 
testimony orally, it undoubtedly would set forth and send forward 
with it a complete resume of what the issue was, in support or' 
derogation of which the testimony was desired, so as to inform 
the Commissioner and the Court, if necessary, of the Foreign 
Jurisdiction, in order that they might pi'otect their citizens and the 
parties by confining the examination to that issue. It follows then 
that we ought not to compel the witnesses to appear when the 
avowed purpose for which that appearance is desired is to subject 
them to an open oral examination, even if it is to be confined to the 
whole case, (of which we have no assurance), when such a pro- 
ceeding is contrary to the established administrative policy of our 
law; and while it has been argued that to thus hold will be a 
precedent permitting the witnesses to determine for themselves 
whether or not their testimony is pertinent and, if they decide it is 
not, to refuse to appear, we do not so view it as a witness has no 
such discretion, but is bound to appear in answer to a subpoena. 

All we decide is that it having developed in this case, after the 
witnesses had refused to appear in response to a subpoena, that 
the purpose for which their appearances were desired cannot be 
sustained in law, it would be useless now to compel them to go 
through the formality of appearing when such appearance would 
avail nothing. 

In other words, it would be inconsistent and illogical to compel 
a witness to appear for the avowed purpose of being subjected to 
an examination in a manner contrary to the administrative policy 
of our law. Entertaining these views, it is unnecessary to consider 
the other questions raised. And now, to-wit, February 27, 1919, 
the prayer of the petitioner is denied. 
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DOWNING, ET AL. v. HART. 

Wills — Construction of — Fee Simple Estate — Advances. 

Testator- provided in his will, inter alia: "In case of the marriage of my 
granddaughter, Natalie W. Downing, I authorize the same amount to be 
advanced to her as her cousin, Isabelle Hunter, as stated above, for her mar- 
riage outfit. I further order my executor to transfer to my granddaughter 
Natalie W. Downing, my house and lot on West Seventh Street, Erie, Pa., for a 
home. The value of said property as also her marriage allowance, to be 
charged to her as a part of the portion of my estate that will be coming to her 
on making the final distribution thereof." HELD, that after the transfer of 
the house and lot in accordance with the terms of the will, the legatee holds 
said property in fee simple and not for a term of years and the executor has 
no further control over the said property. 

An attempt by a beneficiary to remove an executor for alleged waste and 
mismanagement is not an attempt to contest or break testator's will, but is an 
action in affirmance of it and to protect the rights of the legatee thereunder. 

Issue framed upon petition to quiet title. No. 72 February 
Term, 1919, C. P., Erie County. 

Brooks, English & Quinn for Henrietta E. Downing, et al. 

J. M. Sherwin, Clark Olds and S. Y. Rossiter for Frederick B. 

Downing, executor. 

#"« 
m^*' ■ 

Brooks, English & Quinn for Natalie D. Hart. 

WHITTELSEY, J., March 4, 1919. 

This case was heard before the Court without a jury, by an 
agreement in writing, in accordance with the Act of Assembly in 
such case made and provided. From the evidence taken, the fol- 
lowing facts are found : 

First. Jerome Francis Downing is the common source of title. 
He died in the City of Erie on the 25th day of June, 1913, seized 
and possessed of the land in controversy, described in the petition 
in this case, having made his last will and testament dated March 
4th, 1913, which will was duly proved and registered June 30, 1913, 
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in the office of the Register of Wills, of the County of Erie, in 
Will Book *'T\ page 468, a copy of which will is attached to the 
plaintiff's declaration in this case. 

Second. The parties to this case are the legatees and devisees 
named in the will of the said Jerome Francis Downing, deceased, 
including the Erie Trust Company, guardian of Henrietta Dunmi, 
one of the said legatees and devisees named in said will, who are 
entitled to participate in the final distribution of the estate of the 
said Jerome Francis Downing, in accordance with the provisions 
of the said will. 

Third. Natalie W. Downing, the granddaughter of the testa- 
tor mentioned in his will, was married on the 22nd day of January, 
1916, to Melvin S. Hart, and is the defendant in this case, and re- 
sides in Schenectady, N. Y. 

Fourth. The house and lot on West Seventh Street in the 
City of Erie, Pa., mentioned in lines 369 to 377 in the tenth section 
of said will, being the land in controversy, was appraised at the 
sum of fifteen thousand ($15,000) dollars by appraisers selected 
by Frederick B. Downing, executor of the will of the testator, and 
Natalie W. Hart, the defendant herein. 

Fifth. That in and by a certain deed dated December 23, 
1916, recorded January 3, 1917, in the recorder's office in deed book 
No. 220, page 260, the said Frederick B. Downing, executor of the 
will of Jerome Francis Downing, deceased, did convey to Natalie' 
Downing Hart, the defendant herein, the land in controversy, recit- 
ing the provisions of the will of the testator, the said conveyance 
being made subject to a municipal lien for one hundred thirty-five 
and .30-100 ($135.30) dollars interest and costs filed by the City 
of Erie for the construction of a sidewalk along the line of said 
property on Seventh Street, which lien second party assumes and 
agrees to pay and discharge. Also subject to whatever rights, if 
any, may exist as to the use of ten (10) feet off the east side for a 
private alley by adjoining owners. 

Sixth. That the consideration for the said conveyance was 
fifteen thousand ($15,000) dollars, the appraised value of the real 
estate to be deducted from the distributive share of the said 
Natalie D. Hart, in the estate of Jerome Francis Downing, de- 
ceased, as provided in his will. 

Seventh. That in pursuance of the conveyance to her as 
aforesaid, Natalie D. Hart took possession of the real estate de- 
scribed in the deed. She is now in possession thereof, claiming an 
absolute title thereto in fee simple, and has offered it for sale. 

Eighth. That Henrietta E. Downing, Wellington Downing, 
Winifred D. Galbraith and Winifred D. Cabanne, by writing filed, 
disclaim any right, title or interest in and to the land described 
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in the petition in this case, leaving Frederick B. Downing and 
Frederick B. Downing, executor of the will of Jerome Francis 
Downing, deceased, and the Erie Trust Company, guardian of 
Henrietta Dumm, as the only parties plaintiff contesting the de- 
fendant's right to the land in question. 

Ninth. Natalie Downing Hart, defendant herein joined with 
Winifred D. Galbraith, Wellington Downing, Isabel Hunter and 
Winifred E. Cabanne in a petition to the Orphans' Court of Erie 
County, Pennsylvania, for the removal of Frederick B. Downing, 
executor of the will of Jerome Francis Downing, deceased, July 2, 
1918, to No. 105 May Term, 1918, and upon hearing, the prayer of 
the petitioner was refused without prejudice, and an auditor was 
appointed to pass upon the exceptions filed in said case. She also 
joined in exceptions filed to the first partial account of Frederick B. 
Downing, executor and trustee of Jerome Francis Downing, de- 
ceased, June 5, 1918, No. 13 May Term, 1918. 

CONCLUSIONS OF LAW. 

First. That the defendant, Natalie D. Hart, is the owner in 
fee simple of the house and lot on Seventh Street, in the City of 
Erie, conveyed to her by Frederick B. Downing, executor of the 
will of Jerome Francis Downing, deceased, by deed dated Decem- 
ber 23rd, 1916, recorded in Deed Book No. 220, page 260, Jan. 3, 
1917, subject to a municipal lien for one hundred thirty-five and 
30.100 ($135.30) dollars, interest and costs, filed by the City of 
Erie for the construction of a sidewalk along the line of said prop- 
erty on Seventh Street ; and also subject to whatever rights, if any, 
may exist as to the use of ten (10) feet off the east side for a 
private alley by adjoining owners, and is in possession thereof. 

Second. That judgment must be entered in favor of the de- 
fendant, Natalie D. Hart. 

DISCUSSION. 

This is a proceeding under the provisions of the Act of June 
10, 1893, P. L. 415, to try the title of Natalie Downing Hart to a 
house and lot on West Seventh Street, in the City of Erie, which 
was conveyed to her by Frederick B. Downing, executor of the will 
of Jerome Francis Downing, deceased, in pursuance of directions 
contained in the tenth section of the will of the said Jerome 
Francis Downing, deceased, which provides inter alia, as follows, 
to-wit: "In case of the marriage of my granddaughter, Nathalie 
W. Downing, I authorize the same amount to be advanced to her as 
her cousin, Isabella Hunter, as stated above, for her marriage 
outfit. I further order my executor to transfer to my grand- 
daughter, Natalie W. Downing, my house and lot on West Seventh 
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Street, Erie, Pa., for a home. The value of said property as also 
her marriage allowance, to be charged to her as a part of the 
portion of my estate that will be coming to her on making the final 
distribution thereof." In pursuance of which conveyance, the 
said Natalie W. Downing, took possession of the house and lot, and 
is now in possession thereof. 

It is contended on behalf of Frederick B. Downing, executor, 
that the testator did not intend by the use of the word "transfer" 
that the title te the property in question should be conveyed to his 
granddaughter, Natalie W. Downing, but only an estate for years, 
in the nature of a lease, until such time as the final distribution of 
his estate should be made as directed by his will. 

The word "transfer" is defined by Webster is "the conveyance 
of the right, title and property, either real or personal, from one 
person to another; whether by sale, by gift, or otherwise. 

It seems quite clear that the testator intended that the title 
to said property should be conveyed to Natalie W. Downing, as in 
Section eleven of his will he provides that the balance of his estate 
that may be left for distribution, that is to say, "the balance that 
shall remain after making the payments directed by paragraphs 
2, 3, and 4 of Section ten of this will, which said balance shall be 
deemed to include the allowance for marriage outfits, that may 
have been made to my granddaughters Isabel Hunter and Natalie 
W. Downing, and the amount that may have been advanced to my 
son Frederick B. Downing, in pursuance of the provisions of Section 
nine of this will, and the value of the Seventh Street property in 
case the same shall be deeded to my granddaughter, Natalie, shall 
be divided into six equal shares * * * 

The testator was a man of large experience in business, and a 
lawyer, and in our opinion fully understood the difference between 
the conveyance of an estate in fee simple and the creation of an 
estate for years ; and if he had intended that the title to the said 
Seventh Street house and lot to be conveyed to Natalie W. Down- 
ing should be limited to an estate for years, he would have so de- 
clared in his will. 

It would seem that the executor in conveying the house and 
lot to Natalie W. Downing understood that she was to have the 
title in fee simple, as shown by the deed executed by him, as the 
only limitation or restriction it contained is that it is made subject 
to a municipal lien for one hundred thirty-five and 30-100 ($135.30) 
dollars interest and costs, filed with the City of Erie for the con- 
struction of a sidewalk on the line of said property on Seventh 
Street, and which lien "second party assumes and agrees to pay. 
Also subject to whatever rights if any may exist, as to the use of 
ten feet on the east side for a private alley by adjoining ownersi^* 

Digitized by CjOOQIC 



1.] ERIE COUNTY LAW JOURNAL 17 

(Downing, et al. vs. Hart.) 

It is now contended on behalf of the executor that the testator 
intended to limit or restrict the use of the Seventh Street property 
by Natalie W. Downing "for a home" and she has no right to sell 
it, but must occupy it as a home, although she is charged with 
fifteen thousand ($15,000) dollars, the full value of it, in her dis- 
tributive share in the estate. 

In our opinion, there is no condition annexed to the gift of the 
house and lot on Seventh Street, by the addition of the words "for 
a home." It seems too vague and uncertain to be considered in 
that connection. It is exclusively for the benefit of Natalie W. 
Downing — no other person has any right or interest in the same. 

In delivering the opinion of the Court in Beck's Appeal, 46 
Pa. 527, Read, J., says on page 532 : "So when words are too indefi- 
nite to create a trust, the absolute property is vested in the legatee. 
So in cases where words are added, expressing a purpose for which 
the gift is made, and where the purpose of the gift is the benefit 
solely of the donee himself he can claim the gift without applying 
it to the purpose, and that it is conceived whether the purpose be 
in terms obligatory or not. Thus, if a sum of money be bequeathed 
to purchase for any person a ring, or an annuity, or a house, or to 
set him up in business, or for his maintenance and education, or to 
bind him apprentice, or towards the printing of a book, the profits 
of which are to be for his benefit, the legatee may claim the money 
without applying it or binding himself to apply it to the specified 
purpose, and this even in spite of an express declaration by the 
testator, that he should not be permitted to receive the money. 
1 Jarman on Wills, 3rd. Ed. 1861, page 367." 

Keene's Estate, 11 C. C, page 195. 

Elmslie's Estate, 28 C. C, page 31. 
• Roger's Estate, 179 Pa., page 602. 

In the recent case of Schultz vs. Grove, 70 Superior Court, page 
494, it is held that "A grant declared to be for a special purpose 
without other words, cannot be held to be a condition." 

It is a familiar rule that a deed or grant must be construed 
most strongly against the grantor (Klaer vs. Ridgway, 86 Pa. 529) . 
Applying this principle to the gift in question, will give Natalie W. 
Downing the fee simple in the land. 

It would seem that if the construction can be placed upon this 
gift as claimed by the executor, it is a restriction upon the aliena- 
tion of the land, which is well settled as void and against public 
policy, and in the construction of the will, must be eliminated. 

McCuUough vs. Gillmore, 11 Pa., page 370. 

Brothers vs. McCurdy, 36 Pa., page 407. 

Kepple's Appeal, 53 Pa., page 211. 

Walker vs. Vincent, 19 Pa., page 369. 
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It does not seem reasonable to suppose that the testator in- 
tended to compel Natalie in the case of her marriage, to occupy the 
Seventh Street property as a home until the end of twenty-one 
years after his death, or be deprived of the use of the same. This 
would be the effect of the construction of the will as now claimed 
by the Executor, as it appears from the deed made to her that ^he 
is now a resident of Schenectady, N. Y. 

It further appears that the testator intended that Natalie 
should have the fee simple title in the property, as in section eleven 
of his will he provides inter alia, "shall be deemed to include the 
allowance for marriage outfits that may have been made to my 
granddaughters Isabella Hunter and Natalie W. Downing, and the 
amount that may Tiave been advanced to my son, Frederick B. 
Downing, in pursuance of the provision of section nine of this will, 
and the value of the Seventh Street property, in case same shall be 
deeded to my granddaughter, Natalie W. Downing, shall be divided 
into six parts. 

It will be observed that there is included in this balance the 
value of the Seventh Street property in case the same is deeded to 
my. granddaughter, Natalie, and not the property itself, and that 
this value is placed in the same class as the advancement to Fred- 
erick B. Downing; and in our opinion he intended it to be an 
advancement to her as a part of the portion of the estate that 
would be coming to her on making the final distribution thereof. 
In Hart vs. Downing, 70 Superior Court, 105, it is held in rielation to 
this transaction that the contention that the granddaughter might 
sell the house, and in case of failure of issue, reduce the distribu- 
tive estate, thus producing an inequality, is untenable. How mueh 
more could the other children and grand-children reduce the dis- 
tributive estate in case they died without issue, having expended 
the sums given them on advancement; thus confirming our opinion 
that it was intended by the testator as an advancement. 

We cannot agree with the contention that Natalie W. Downing 
is prohibited from selling and conveying the land by th^ terms of 
the eleventh section of the will, wherein it is provided that "prior 
to the time fixed for the final distribution of the principal of my 
estate, the title to the whole of said estate, (so far as my executor 
shall not have disposed of the same) , shall be and remain vested in 
my executor in trust aforesaid, and no part of it or interest in 
either the income or principal thereof shall be assignable by any 
legatee, devisee or beneficiary hereunder, nor shall the same be 
subject to encumbrance or conveyance by any one other than by 
the said executor * * * * and any beneficiary hereunder 
who shall attempt to assign, convey or encumber any interest de- 
vised or bequeathed hereby, shall by said act forfeit such interest. 
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and the same shall thereupon go to the remaining beneficiaries 
hereunder." It will be observed that this applies to the estate of 
the testator **so far as my executor shall not have disposed of the 
same." 

If we are correct in our opinion, as hereinbefore stated, the 
executor has disposed of the Seventh Street property to Natalie W. 
Downing as authorized in the will, and has no title thereto, and this 
provision in the will has no application thereto ; and in our opinion 
Natalie has the same right to convey the property as any other 
holder of the fee simple. 

Neither can we agree with the contention that Natalie D. 
Hart has forfeited all the right to any interest in the estate of the 
testator by joining with other legatees in proceedings in the 
Orphans' Court, for the removal of the executor, on account of his 
alleged conduct in the waste and mismanagement of the estate of 
the testator. This contention is founded on the eleventh section of 
the will namely : "and I especially direct if any beneficiary in this 
my last will and testament shall undertake to contest or break this 
will, or shall institute proceedings to have the same declared in- 
valid, or shall assist or contribute towards any proceedings by any 
other person, he or she shall thereupon forfeit any right to any 
income and principal thereunder ; and his, her, or their shares shall 
go to the remaining beneficiaries thereunder, whether such con- 
test if undertaken, be successful or not." In our opinion, the 
parties were acting within their rights in the proceedings, which 
are authorized by the fifty-third section of the Act of June 7, 1917, 
P. L. 518, known as the Fiducaries Act. In doing so, they were not 
seeking to contest or break the will, but were acting in affirmance 
of it to protect their interest in the estate. That there was a 
foundation for the application for the removal of the executor 
would seem to appear from the statement of Judge Criswell in his 
opinion in refusing the prayer of the petition, in which he says, 
"True it is that the testimony of the respondent on cross-examina- 
tion discloses facts relative to the transaction quite exceptional in 
character, which reasonably give rise to question, if not grave 
suspicion." 

The executor is given extensive powers in the will, in the ad- 
ministration of the estate, but we can find no authority for him to 
waste or mismanage the estate. It would seem that the legatees 
and devisees named in the will would be in an unfortunate situation 
if they were compelled to remain quiescent and permit the executor 
to waste and mismanage the estate at his pleasure. In the second 
section of the will the decedent gives the rest, residue and remain- 
der to his executor, "subject to such conditions or reservations as 
are hereinbefore named." 
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In the third section of the will, in which he gives his executor 
authority to sell and convey his real estate, it is made "subject to 
the provisions hereinbefore mentioned*- and he is directed to man- 
age said estate according to his best judgment and ability, "sub- 
ject only to such special directions as may be contained in this 
will." 

It would seem that the direction authorizing the transfer of 
the Seventh Street house and lot to Natalie W. Downing may 
leasonably be construed to be a "condition or reservation" or a 
special direction in relation thereto, and that the executor can have 
no other or further control of that property ; especially after hav- 
ing exercised the authority to convey to Natalie W. Downing. For 
the reasons heretofore set forth, we are of the opinion that the 
defendant, Natalie D. Hart, is the owner in fee simple of the house 
and lot on Seventh Street in the City of Erie, conveyed to her by 
Frederick B. Downing, Executor of the will of Jerome Francis 
Downing, deceased, and that judgment should be entered in her 
favor. 

And now, March 4, 1919, the Prothonotary is directed to give 
notice of this decision to the parties or their attorneys, and if no 
exceptions are filed thereto within thirty days after service of such 
notice, judgment shall be entered by the Prothonotary in favor of 
the defendant. 



LORENSON, PLAINTIFF IN ERROR, V. SHOCK. 

. Justice of Peace — Jurisdiction — ^Trespass vi et armis. 

The owner of an automobile negligently drove the same against a 
pedestrian. HELD, That trespass, vi et armis lies and a justice of the peace 
has jurisdiction. 

Certiorari to Alderman, ex-offlcio, J. P., No. 224 May Term, 
1917, C. P. Erie County. 

A. P. Howard for Raintiff in Error. 
L. t . Perry for Defendant in Error. 

WHITTELSEY, J., August 16, 1917. 

This is a writ of certiorari directed to Frank J. Bassett, alder- 
man of the Third Ward, Erie, Pennsylvania, commanding him to 
send up his records in the above entitled case. 

It appears that the certiorari was issued on the 6th day of 
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April, 1917 ; it also appears from the transcript of the magistrate 
that judgment was entered in favor of the plaintiff against the 
defendant on February 23rd, 1917. More than twenty days have 
elapsed between the entry of judgment and the issuing of the 
certiorari. The only question, therefore, that can arise is as to the 
jurisdiction of the justice, viz., was the judgment rendered in a 
court that had jurisdiction of the cause of action? 

The distinguishing criterion between trespass vi et armis and 
trespass on the case is where the injury is the immediate conse- 
quence of an unlawful act trespass vi et armis lies; where the 
injury was consequential or collateral trespass on the case is the 
remedy. 

"If an injury be done by the act of the party at the time, 
or he be the immediate caufee of the injury, though it happen 
a;ccidentally, or by misfortune, he is answerable in trespass. 
The distinction in this form of suit, has not turned either on 
the lawfulness of the act, from whence the injury happened, 
or on the design of the party doing it, to commit the injury; 
but on the difference between injuries direct and immediate, 
or mediate and consequential; in the one instance the remedy 
is by case, in the other, by trespass." 

Phil. G. & N. R. Co. V. Wilt. 4 Wharton 142. 
"Trespass is proper, where the injury is by the direct act 
of the party whether done wilfully or negligently. Force 
directly applied is the criterion: 4 Whart. 143; 2 Bl. 895; 2 
Lord R. 1402 ; 3 East 598. If the act was in law the act of the 
defendant, he is consequently liable in trespass, whether it 
resulted from wilfulness or negligence. That the law will 
esteem acts of a servant when done in his master's presence 
and employ, without objection or dissent, as his acts, there can 
be no doubt.*' 

Strohl V. Levan, 39 Pa. 177 (page 185) . 
"The criterion of trespass, is force directly applied." 
Smith V. Rutherford, 2 Sergeant and Rawle 356. 
"On certiorari to a justice of the peace, his record of a 
cause in which he had entered judgment for plaintiff was; 
'Plaintiff brings suit against defendant for driving his horse 
and carriage into the buggy of the plaintiff on the public road. 
* * * Claim of plaintiff , $5 damages. *Held that the 
injury was one for which trespass vi et armis was the proper 
form of action, and proceedings affirmed.' " 

Oonnelsville Grocery Co. v. Springer, 1 Pa. Justices' L. R. 
50. 

Pepper & Lewis Digest, Volume 21, page 37366. 

In Oonaghan v. Rudolph, 6 District Reports 225, it ap- 
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pears that the cause of action was not that they (plaintiffs) 
were injured by the defendant's careless driving, but that the 
defendant was negligent in leaving his team untied, in con- 
sequence of which it ran away and collided with and injured 
the plaintiffs' wagon. In the former case, an action of tres- 
pass vi et armis might possibly be maintained to recover dam- 
ages for the immediate injury. But in the latter case, the 
appropriate remedy would be by an action of trespass on the 
case, * * * which has been held to be within 

the jurisdiction of a justice. 

"The true criterion seems to be, according to what Lord 
C. J. DeGray says, in Scott v. Shepherd, whether the plaintiff 
received an injury by force from the defendant. If the in- 
jurious act be the immediate result of the force originally 
applied by the defendant, and the plaintiff be injured by it, it 
is the subject of an action of Trespass vi et armis by all the 
cases both ancient and modem. It is immaterial whether the 
injury be wilful or not." 

Hazetton v. DeKieffer, 8 Phila. 53. 

"Trespass vi et armis lies immediate injuries to the per- 
son, or to the personal or real property of another, accom- 
panied with force, either actual or implied, whether the act be 
wilful or unintentional, or whether it be committed by the 
defendant, or by another, at his command or procurement, or, 
having been done for his use or benefit, he afterwards assents 
to it." 

Troubat & Haly Vol. 2 (5th Ed.) Section 1572, page 57. 
The allegation here is, as we understand it that the defendant 
drove his automobile against the plaintiff inflicting the injuries for 
which judgment was rendered. Hence the form of action for the 
recovery of damages would be trespass vi et armis, and being vi et 
arnjis, the magistrate would have jurisdiction Qoncurrent with the 
Court of Common Pleas not to exceed $300.00, and the judgment 
being less than the sum, it follows that the amount recovered was 
within his jurisdiction. 

The exceptions are now, August 16, 1917, therefore overruled 
and the record is remitted to the magistrate for such proceedings 
as are necessary under the circumstances. 
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The opening of a judgment is a matter which rests within the sound 
discretion of the court, and is an appeal for equitable relief, and the rules of 
Equity must govern. 

Rule to Open Judgment. No. 284 September Term, 1914. 
C. P. Erie County. 

Miles R. Nason and Franklin B. Hosbach for Plaintiff. 

PER CURIAM— February 4, 1919. This is an appeal by the 
defendant from the judgment of Alderman Hayes, entered August 
21, 1914, in favor of the plaintiff. Although the defendant ap- 
peared in person and by attorney before the Alderman, he offered 
no evidence. A transcript of appeal was duly entered in the Pro- 
thonotary's office Sept. 11, 1914. December 13, 1916, plaintiff filed 
his statement of claim, with notice to the defendant to file anaffi- 
davit of defence thereto within fifteen days ; which was the same 
day duly served on defendant. The defendant neglected to file an 
affidavit of defence, and judgment was entered against him for 
want thereof Jan. 3rd, 1917, on which judgment execution was 
issued and levy made on the personal property of defendant in 
November, 1918. 

The defendant now claims that although a copy of plaintiff's 
statement was served upon him by John Flannagan, Constable, he 
was not aware that it was a Court paper, and did not know that it 
was necessary for him to pay any attention to said paper; and he 
therefore ignored it, not realizing or knowing that in so doing 
he was permitting plaintiff to obtain judgment against him by 
default; and on the 18th of November, 1918, the defendant pre- 
sented his affidavit of defence denying his liability for the claim of 
the plaintiff, upon which a rule to show cause why judgment should 
not be opened was granted. 

Whether or not the defendant is liable for plaintiff's claim 
would seem to be a question of fact for a jury to decide, in case the 
judgment is opened and he is let into a defence. There does not 
seem to be any doubt but that the opening of the judgment is a 
matter which rests within the sound discretion of the Court, and 
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is an appeal for equitable relief, and the rules of equity must 

ffovem. 

Riegel vs. Wilson, 60 Pa. 394. 

Breden vs. Gilliland, 67 Pa. 37. 

Com. vs. Howard, 11 W. N. C. 81. 

Roth vs. Pechin, 260 Pa. 450. 

Although the defendant has been negligent m makmg a de- 
fence to the plaintiff's claim, the plaintiff has not been very active 
in the prosecution of his claim against the defendant. The liability, 
if any, was incurred according to the plaintiff's statement Nov. 
16 19io, for which suit was not brought until Aug. 14, 1914, and 
appealed to this Ck)urt Sept. 11, 1914, and then judgment by default 
for want of an affidavit of defence Jan. 3, 1917. 

In view of the fact that defendant in his affidavit alleges what 
appears to be a good defence to plaintiff's claim, we conclude to 
open the judgment and let him into a defence upon payment of all 

costs to date. 

ORDER. 

And now, to-wit, February 4, 1919, upon payment by defen- 
dant of all costs to this date, the rule to show cause why judgment 
should not be opened is made absolute; the lien of the judgment 
and levy to remain. 



PELTON V. STRYCKER. 

Injunction — Riparian rights on great lakes — Low- water mark 
— "Bank" and "shore" are interchangeable terms — Trespassers on 
lake beach. 

A reasonable construction of the descriptions in deeds conveying land to 
the "shore" or "bank" of Lake Erie is that the grantee takes title to the 
ordinary low^water mark of the lake, unless otherwise limited in the grant. 

As against a stranger and wrongdoer, it is immaterial whether the oc- 
cupant has a good title to the possession of the land or not. Where the 
riparian owner has title by deed to the "bank" or "shore," the strip known as 
"the beach" of Lake Erie is his property to low-water mark, and a perpon who 
enters; against his protest, to dig and haul away the sand, gravel or other 
material from the beach is an intruder and trespasser thereon, and has no 
standing to contest his title or possession. 

The remedy in equity will lie in such a case, and an injunction will be made 
permanent at costs of defendant. 
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Bill in equity to restrain defendant from removing sand and 
gravel from the beach of Lake Erie. C. P. Erie Co., Feb. T., 1917, 
No. 1. 

Gunnison, Fish, Giff ord & Chapin, for plaintiff. 
S. Y. Rossiter, for defendant. 

WHITTELSEY, J., July 15, 1918.— This case was heard on 
bill, answer, testimony and argument of counsel, from which the 
following facts are found : 

1. That the plaintiff is the owner and in the actual possession 
of the piece of land described in the first paragraph of the plain- 
tiff's bill. 

2. That the title to the said land was conveyed to her by 
Orange Godfrey by deed dated Jan. 2, 1909, and recorded Jan. 4, 
1909, in the office for recording deeds, in Deed Book No. 171, page 
561. That the title to the said lands as described in the said deed 
extends to the waters of Lake Erie at low- water mark. 

3. The northerly portion of said described land fronting upon 
and bounded by the waters of Lake Erie aforesaid consists of a 
sandy beach of about thirty to seventy feet in width extending 
from low-water mark to the foot of a bluff' or ridge of higher land, 
the said sand beach being used for access to the waters of the lake 
for bathing and boating purposes in connection with summer cot- 
tages and residences which the plaintiff has built upon said land 
and which are occupied by the tenants of the plaintiff during the 
summer season, from whom she received Valuable rentals. 

4. At the time of the conveyance to the plaintiff by Orange 
Godfrey, as aforesaid, and prior thereto, the said Orange Godfrey 
had been in possession of the said land and had erected upon the 
sandy beach a bam-like structure and a pier. 

5. That at the time of the conveyance to the plaintiff, to-wit, 
Jan. 2, 1909, she went into possession of the said land, and has con- 
tinued in the possession of the same until the present time. 

6. That the defendant, from time to time, has entered upon 
the said land by himself, his agents and servants with his teams, 
and has excavated and loaded sand and hauled the same away from 
the said premises, although he has been forbidden by the plaintiff 
to do so and been warned not to trespass on the said premises, but 
has disregarded said warnings and has persisted in trespassing on 
the said premises against the protest of the plaintiff, and threatens 
to continue to trespass thereon. 

7. The evidence as to the amount of the sand taken by the 
^efenr'ant from the premises of the plaintiff is not definite enoufrh 
from which the amount and value thereof can be found and the 
damages to the plaintiff assessed. 
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Conclusions of Law. 

1. That the plaintiff is the owner of the land described in the 
first para^aph of the plaintiff's bill, which extends to the low- 
water mark of Lake Erie, and has been in possession thereof since 
the conveyance to her by Orange Godfrey, Jan. 4, 1909, and that 
the said Orange Godfrey was in possession thereof prior to said 
conveyance to the plaintiff. 

2. The defendant has no standing to contest the title or 
possession of the plaintiff to said lands, he being an intruder and 
trespasser thereon. As against a stranger and wrongdoer, it is 
immaterial whether the plaintiff has a good title to the possession 
of the land in question or not. 

3. The plaintiff is entitled to the relief prayed for, and the 
preliminary injunction heretofore granted must be made perpetual, 
and the defendant ordered to pay the costs. 

Discussion. 

The defendant does not claim to have any title, possession or 
right of possession to the land described in the first paragraph of 
the plaintili's bill, but contends that the land claimed by the plain- 
till aoes not extend to the waters of Lake Erie at low- water mark 
so as to include the sand beach from which he took the sand as 
claimed by the plaintiff. 

It seems tnat the original survey, made June 9, 1794, by 
Thomas Kees, deputy surveyor, in pursuance of a warrant issued 
by Governor of tne Commonwealth to Nicholas B. Waters, April 
13, ndz, located the original tract, of which the land in question 
" is a part, on the side of Liake Erie, which survey is followed by a 
patent issued March 12, 1799, to John Held et al., in trust for th« 
Pennsylvania Population Company. The title to this tract, which 
was numbered two hundred and ninety-four (294) by the Penn- 
sylvania Population Company, became vested by various convey- 
ances in Thomas Astley, who conveyed the land in question to 
Conrad Zinn by warranty deed dated Nov. 3, 1836, recorded in 
Deed Book **H," page 552, describing it as follows, viz. 

"All that certain piece or parcel of land lying and situate in 
Girard Township, Erie County aforesaid, being part of Tract No. 
294 of the land of the late Pennsylvania Population Company, and 
bounded as follows. Beginning at the northwest at a post on the 
shore of Lake Erie, thence by the residue of the tract being land in 
possession of Coats south twenty-six degrees east, forty- 
three and eight- tenths perches to a post, thence by land of Shepard 
Sternes north twenty-six degrees east, thirty and eight-tenths 
perches to a large sugar tree ; thence by the same north fifty and 
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half degrees east twenty-eight perches to a stone; thence north 

twenty-six degrees west by land in possession of Stergeon, 

thirty and eight-tenths perches to a post on the shore of Lake Erie ; 
thence by the same south fifty-two degrees west, fifty-two perches 
to place of beginning, containing ten acres and one hundred and 
twenty-five perches neat measure with the appurtenances." 

The title to this land passed out of Conrad Zinn by various 
conveyances and became vested in Orange Godfrey by deed from 
J. Avery Tracy, dated Feb. 21, 1874. In these conveyances the 
land is described as follows, viz : 

"All that certain piece or parcel of land, situate in Girard 
Township, Erie County, Pennsylvania, being part of Tract No. two 
hundred and ninety-four (294) , bounded and described as follows, 
to- wit : Beginning at the northwest comer at a post on the bank 
of Lake Erie; thence south twenty-six (26) degrees east, forty- 
three and eight-tenths perches to a post ; thence north twenty-six 
degrees east, thirty and eight-tenths perches to a large sugar tree ; 
thence north fifty and one-half degrees east twenty-eight perches 
to a stone ; thence north twenty-six degrees west thirty and eight- 
tenths perches to a post on the bank of Lake Erie; thence along 
said bank south fifty-two degrees west fifty-two perches to the 
place of beginning, containing ten acres and twenty-five perches of 
land, more or less." 

Practically the only difference in the description of the land 
conveyed to Conrad Zinn and in the deeds conveying the title out 
of him is, in the former the land is located on the shore of Lake 
Erie and in the latter on the bank of Lake Erie. In none of the 
said deeds is there any reservation of the sand beach in question. 

It would, therefore, seem that a reasonable construction of the 
description in the deeds conveying the lands in question to the 
''shore" or "bank" of Lake Erie is that the grantee takes title to 
low- water mark of the lake, unless otherwise limited in the grant : 
4 Am. & Eng. Ency. (2nd ed.), 835; Canal Commissioners v. Peo- 
ple, 5 Wendell (N. Y.) 447; Champlain, etc., R. R. Co. v. Valentine, 
19 Barber, 491 ; Kelse v. Barton et al.. No. 48, May T., 1907, C. P. 
Erie County ; Gould on Water Courses, § 42. 

The general rule seems to be that the owner of land extending 
to the bank of a non-navigable river will own to the middle of the 
river, but where the land is described as extending to the bank of 
the stream, the grantee takes title to low-water mark : Halsey v. 
McCormick, 13 N. Y. 296; Hatch v. Dwight, 17 Mass. 299; Rock- 
well V. Baldwin, 53 111. 19; Wood v. Appal, 63 Pa. 210; Grant v. 
White, 63 Pa. 271. 

In McCullough v. Wainwright, 14 Pa. 171, it i3 said by Coulter, 
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J., that the bank of a stream is the continuous margin where vege- 
tation ceases and the shore is the pebbly, sandy or rocky space 
between that and low-water mark. 

However, it appears that the law of boundary as applied to 
rivers is inapplicable to the lakes and other large, natural collec- 
tions of fresh water in this country : Angel on Watercourses, § 42. 

In navigable streams the title runs to the ordinary low-water 
line, and unnavip-able streams to the middle of the stream: Wood 
V. Appel, 63 Pa. 210. 

Upon due consideration, we are of the opinion that Orange 
Godfrey held title to the land in question to low-water mark on 
Lake Erie and had a right to convey it to the plaintiff. 

It appears from the evidence that at the time Godfrey con- 
veyed to the plaintiff, and for many years prior thereto, he was in 
possession of the land described in the first paragraph of plaintiff's 
bill, including the said beach, and that the plaintiff went into the 
immediate possession of said land in pursuance of the conveyance 
to her, and has continued in possession thereof since that time and 
is now in possession of the same. 

That the defendant has entered upon said land and taken sand 
and gravel therefrom against the protest of the plaintiff without 
any right of possession or title or claim of title to the same. It 
would, therefore, seem that he is an intruder or trespasser thereon, 
and the plaintiff has a right of action against him for the tres- 
passes committed by him on the land in question: Stambaugh v. 
Hollanbaugh, 10 S. & R. 357 ; Townsend v. Kerns et al., 2 Watts, 
180; Greber v. Kleckner, 2 Pa. 289; Bigler v. Antes, 21 Pa. 288; 
Jackson v. Gunton, 26 Pa. Superior Ct. 203. 

The defendant has from time to time committed trespass on 
the land in question by removing sand and gravel therefrom and 
threatens to continue said trespasses. It seems to be well settled 
in such case that the plaintiff has a remedy in equity and is entitled 
to an injunction to restrain the defendant from further trespassing 
on her propertv : Fuller v. Fisk, 43 Pa. Superior Ct. 489 ; Stewart v. 
Folt's Appeal, 56 Pa. 413; Walters v. McElroy, 151 Pa. 549; Grif- 
fiths V. Monongahela R. R. Co., 20 Dist. R. 534. 

We are, therefore, of the opinion that the preliminary injunc- 
tion heretofore panted, restraining the defendant from trespass- 
ing on the property of the plaintiff described in the bill, be made 
permanent, anci the defendant ordered to pay costs. Let a decree 
be drawn accordingly. 

And now, July 15, 1918, the prothonotary is directed to enter a 
decree nisi in accordance with the foregoing opinion, the same to 
become absolute unless exceptions are filed sec. reg. 
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Judgments — Notes given as collateral security for lease — ^no 
guarantee or contemporaneous agreement. 

A judgment entered upon notes given as collateral security for the rental 
of an automobile under a written lease will not be opened in the absence of a 
guarantee as to quality in the lease or a contemporaneous parol agreement 
varying the terms of the agreement, even though the automobile is not in a 
condition to be operated. 

Rule to open judgment. C. P. Erie County, No. 413, February 
Term, 1918. 

Brooks, English & Quinn for plaintiff. 
Reed, Wait & Spofford for defendant. 

ROSSITER, P. J. — It appears by the petition that on or about 
August 21st, 1917, the defendant leased from the plaintiff a certain 
five passenger Maxwell automobile, for which as "collateral se- 
curity" defendant gave notes upon which this action is based; 
that he paid sixty-five dollars in cash on the lease ; that the plaintiff 
so misrepresented the condition of the automobile that when the 
defendant attempted to operate it, it broke down, and he took it to 
the garage of the plaintiff; and that defendant has never had 
possession of the automobile since because of the plaintiff's default. 

To this petition there was no response in the form of a reply, 
but the parties proceeded to take testimony. It appears by that 
testimony that an agreement was entered into on the 28th day of 
July, 1917, between the parties, by which the defendant in this case 
leased from the plaintiff an automobile for the term of four months 
for the sum of two hundred seventy-five ($275) dollars, and agreed 
to pay as rental sixty-five ($65) dollars in hand and to give four 
notes for the balance of the rental — three for thirty ($30) dollars 
each, and one for one hundred twenty ($120) dollars. These notes 
were entered upland execution issued on some of them. 

In our opinion, neither the petition nor the evidence as taken 
warrant the Court in opening this judgment. The rule as we un- 
derstand it, is that when an agreement in writing is entered into 
between the parties, it is presumed to be the whole agreement; 



Digitized by CjOOQIC 



30 ERIE COUNTY LAW JOURNAL [VoL 

unless there is some contemporaneous oral agreement supplement- 
ing it, alleged and proved, which varies its terms. The pleadings in 
this case do not allege, nor the testimony sustain any such oral 
arrangement as varying the terms of the written lease, and by the 
terms thereof no special quality in the automobile is guaranteed ; 
and therefore the rule granted October 14th, 1918, to show cause 
why the judpment should not be opened and the defendant let into 
a defense is discharged. 



BLAKESLEE V. GUCKENBIEHL. 

Judgments — Mistake in Christian name — Notice to terre 
tenants. 

Plaintiff recovered a judgment against "Marie" Guckenbiehl, who iidierit- 
ed real estate as "Mary Ann" Guckenbiehl, but conveyed it to "Marian" 
Guckenbiehl. Held, that purchasers were actual terre tenants and judgment 
would not be 6i>ened after inquisition. 

A judgment will not be opened after inquisition to permit the defendants 
to set up a defense which should have been raised by an affidavit of defence to 
the scire facias sur judgment. 

Rule to open judgment. C. P. Erie County, No. 124 November 
Term, 1917. 

Chas. F. Haughney for Plaintiff. , 
J. Reed Craig for Terre Tenants. 

ROSSITER, P. J., April 7, 1919— The facts as agreed upon are 
as follows : 

The plaintiff obtained a judgment before an Alderman against 
"Marie" Guckenbiehl, which transcript was later on January 9th, 
1913, entered of record in the Court of Common Pleas of Erie 
County; that one Jacob Guckenbiehl died intestate January 6th, 
1913, leaving surviving him as heirs, among others, "Mary Ann" 
Guckenbiehl, who it was admitted by counsel at the argument, is 
the same person against whom the judgment was obtained before 
the Alderman as "Marie" Guckenbiehl; that on June 9th, 1917, the 
defendants William Wunch and Louisa Wunch purchased land de- 
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scribed in the petition to open judgment by deed of general war- 
ranty, from the heirs of the said Jacob Guckenbiehl, deceased, or 
their assigns ; among the grantors was one "Marian" Guckenbiehl, 
who it is admitted, is the same person against whom the judgment 
was obtained before the Alderman, which deed was duly delivered 
and recorded; that on October 15th, 1917, a scire facias was issued 
upon the judgment entered January 9th, 1913, against "Marie" 
Guckenbiehl, and that defendants William Wunch and Louisa 
Wunch who were named as terre tenants therein, were served per- 
sonally, but that a return of nihil as to "Marie'' Guckenbiehl was 
made; that nothing further was done until an alias scire facias was 
issued against "Marie" Guckenbiehl, and after a second return of 
nihil as to her, judgment was entered against both her and the 
terre tenants, William Wunch and Louisa Wunch, for want of an 
appearance and affidavit of defence ; that the said William Wunch 
and Louisa Wunch not only knew of the issuance of the scire facias, 
from the service of it upon them personally, but from the further 
fact of their consulting August J. Guckenbiehl and their attorney 
relative to its effect. Afterwards, a fieri facias was issued to No. 
79 September Term, 1918, and the real estate above mentioned 
levied upon by the sheriff, inquisition held, and notice of the hold- 
ing of the inquisition was served personally upon William Wunch 
and Louisa Wunch, neither of whom appeared at the inquest. The 
jury extended the property for the statutory period, and a liberari 
facias was issued to enforce the collection of the debt from the 
income of the propertv, when a rule was obtained to strike off the 
judgment, and thereafter the present rule to open judgment was 
obtained, which rule now brings up the question before the Court. 

The contention of the defendant is that by reason of the name 
"Marie" not being the same as "Mary Ann" or "Marian" the 
Wunch's were not bound to take notice that this judgment was a 
lien upon the property, and that not having had notice of the lien 
of the judgment, they are not terre tenants, as the judgment 
against "Marie" Guckenbiehl was not a lien on the land at the time 
of purchase. The contention of the plaintiff is that they have had 
their day in Court, had the advice of counsel, had the scire facias 
served upon them and notice of the inquisition, and that every- 
thing was done that could have been done to bring them into 
Court; that it would be inequitable after all the trouble and ex- 
pense, to permit them now to come in and make a defence which 
they had every opportunity to make before, and that therefore 
they ought to be bound by the judgment. This latter is the view 
we also take of it, for while the Wunch's may not have been bound 
to take notice of the judgment, it is admitted that "Marie" Gucken- 
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biehl, "Mary Ann" Guckenbiehl and "Marian" Guckenbiehl was one 
and the same person, and the position of the defendants to the ef- 
fect that they were not terre tenants, is not well taken, for the 
reason that they were actual terre tenants, but now seek to be 
relieved for the reason that they were not put upon notice of that 
fact. This in our opinion should have been raised by an affidavit of 
defense to the scire facias, and it would be inequitable to open the 
judgment now and permit them to make a defense after all the 
plaintiff has done and especially is this true in view of the fact 
that they are protected by a warranty deed. The rule, therefore, 
granted January 2nd, 1919, to show cause why the judgment 
should not be opened is now, April 7, discharged. 



JOURDAN V. BOETTINGER. 

Contracts — Breach of — Defective Workmanship — Measure of 
Damages — Instruction to the Jury — Request to be made before 
Jury retire. 

Where plaintiff contracts to build for defendant, the defendant, in an 
action to recover the contract price, will be permitted to introduce evidence 
that the building was not built in a good and workmanlike manner, and that 
some of the work was defective and of poor workmanship and the defendant 
has a right to have the defective work remedied and made according to the 
contract and specifications agreed upon, and can set off the reasonable and 
proper cost of such work and materials against the claim of the plaintiff. 

After introducing evidence as to what it would cost to place the building 
in a condition required by the specifications and damage for not completing 
building at the date specified, defendant will not be permitted to offer evidence 
to show the difference in the value of the building at the time it was com- 
pleted and the value it would have had if the contract had been completed 
according to the plans and specifications, for the reason that two rules of the 
measure of damages for breach of the same contract would at least be confus- 
ing in the minds of the jury. 

If counsel desire the Court to instruct the jury on any point, such request 
should be made before the jury retire, to give the Court an opportunity to act 
upon the request, and in the absence of such request council will not be per- 
mitted to complain at the arg^iment of the motion for a new trial. 

Motion for a new trial. C. P. Erie County, No. 232, February 
Term, 1915. 



W. J. Young and J. 0. Hertzler for Plaintiff. 
Marsh & Eaton for Defendant. 



Digitized by 



Google 



i.] " ERIE COUNTY LAW JOURNAL 33 

Jourdan v. Boettinger. 

WHITTELSEY, J., April, 1919— The evidence in this case 
shows that the plaintiff entered into a written contract with the de- 
fendant, dated October 10th, 1911, in and by which the plaintiff 
agreed to erect and construct a building for the defendant for the 
sum of five thousand one hundred seventy-five ($5,175) dollars. 
Subsequently the defendant wished to have some additional work 
done not provided for in the plans and specifications, for which he 
agreed to pay the plaintiff twenty-five ($25) dollars, and in addi- 
tion to that he further agreed to pay an additional one hundred 
fifty ($150) dollars for the lumber, to be bought of James D. John- 
son & Company, making a total of five thousand three hundred 
fifty ($5,350) dollars. The work was to be completed on or before 
April 1st, 1912, and the plaintiff "to guarantee the durability of all 
work and material for one year from the date of acceptance." 

The plaintiff proceeded with the construction of the building, 
and according to the evidence on the part of the plaintiff, sub- 
stantially completed it according to the plans and specifications, 
and the defendant entered into possession of it, and has used and 
occupied, and is now in possession of it; and the defendant paid 
him from time to time payments amounting in the aggregate to 
five thousand three hundred thirteen and 20-100 ($5,313.20) dol- 
lars, leaving a balance owing on the contract above mentioned of 
thirty-six and 80-100 ($36.80) dollars. 

During the progress of the work there were a number of alter- 
ations made in the plans and specifications at the request of the 
defendant. For this extra work the plaintiff claimed the sum of 
three hundred fifty-two ($352) dollars. Th^ defendant admitted 
that plaintiff was entitled to two hundred fifty-six and 40-100 
($256.40) dollars for extra work. The defendant claimed that he 
had suffered damages by reason of plaintiff's failing to complete 
the work by April 1st., 1912, and according to the plans and speci- 
fications, amounting to four hundred ninety-nine and 24-100 
($499.24) dollars; and he was allowed to show the defects alleged 
in the construction of the building, and the different amounts he 
claimed to have paid, and also estimates of the amounts that it 
had cost to make it good according to the plans and specifications ; 
also the damage sustained by the defendant by reason of the fail- 
ure of the plaintiff to complete the building on or before April 1st, 
1912. 

In addition to the evidence of these items as to what it would 
cost to put the building in the condition required by the specifica- 
tions, and damage for not completing building by April 1st, 1912. 
Counsel for defendant offered to show the difference in the value 
of the building at the time it was completed and the value of it had 
it been constructed according to the plans and specifications. We 
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rejected this evidence as in our opinion, two rules of the measure of 
damages for breach of the same contract would at least be confus- 
ing in the minds of the jury. He was entitled to recover the actual 
damages, if any he may have sustained by reason of the breach of 
the contract. 

In our opinion, all that the defendant could reasonably ask is 
to have the defects in the construction of the building made good, 
and he has not been restricted in his evidence for that purpose; 
and his evidence seems to show that he has searched the entire 
building for defects in the construction, and has claimed payment 
therefor. We instructed the jury at the request of the defendant, 
contained in his fourth point as follows : That "if the jury finds 
from the evidence that the building was not built in a good and 
workmanlike manner, but that some of the work was defective, and 
of poor workmanship, the defendant had a right to have the defec- 
tive work remedied and made according to the contract and speci- 
fications agreed upon, and can set off the reasonable and proper 
cost of such work and materials against the claim of the plaintiff ; 
and to the same effect in answer to the defendant's third i)oint." 

This statement of the law seems to be sustained by the de^ 
cisions in the following cases cited by counsel for the defendant : 

Ellis vs. Lane, 85 Pa. 265. 

Strieker vs. Overpeck, 127 Pa. 446. 

Moore vs. Carter, 146 Pa. 492. 

White vs. School District, 159 Pa. 201. 

At the argument of the motion for a new trial, the learned 
counsel for the plaintiff claims that the Court erred in neglecting 
to instruct the jury that the plans and contract provided for a 
guarantee of the building for one year after the completion thereof. 
That he is mistaken as to this will appear by reference to the 
charge of the Court on page 365 of the notes of testimony taken at 
the trial. 

In our opinion, if the counsel desired further instructions to 
the jury on this or any other point, he should have requested them 
before the jury retired, and given to the Court an opportunity to 
act upon his request and having failed to do so, he should not now 
be heard to complain. 

Mastel vs. Walker, 246 Pa. 65. 

Tolson vs. Phila. Rapid Transit Co., 248 Pa. 227. 

Shade vs. Llewellyn, 250 Pa. 456. 

Sellers-Pike Co. vs. Wetter, 1^2 Pa. 346. 

Tn our opinion, this case wn3 fairly tried and properly sub- 
mitted to the jury, and they appear to have believed the evidence 
on the part of the plaintiff instead of that on the part of the de- 
fendant, and in our opinion that evidence was sufficient to sustain 
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the verdict. It was a question of fact to be decided by the jury, 
and that the jury might have rendered a verdict for the defendant 
if they had believed the evidence of the defendant instead of that 
of the plaintiff, is not sufficient reason for gi-anting a new trial, 
and it is refused. 

And now, to-wit, April , 1919, the rule to show cause why a 
new trial should not be granted is discharged, and judgment to be 
entered on the verdict on payment of the jury fee. 



COMMONWEALTH V. PHELPS, ET AL. 

Criminal Libel — Inducement, colloquium or innuendo — Asso- 
ciate Editors — Sufficiency of Evidence. 

The use of an inducement, colloquium or innuendo is only requisite when 
the real meaning of the alleged libellous article is camouflaged by the language 
or the words used, or such absence of direct accusation or imputation as to 
necessitate a deduction from facts or circumstances extraneous to or intri- 
cately concealed within the article itself. It would not be necessary to use an 
inducement, colloquium or innuendo where a direct accusation of the commis- 
sion of a crime was imputed to a specified person; and any one, either or all of 
them are only requisite in so far as they are helpful in explaining why certain 
parts of a particular article are to be regarded as referring to a particular 
person, or falling within the inhibition of the law of libel. There are no s^t 
rules therefor by which it can be determined when, and to what extent, an 
inducement, colloquium or innuendo, or either of them, must be used; and 
whether any one or all of them are essential to establish the meaning con- 
tended for, or indicate the person libelled, must depend upon the particular 
article under consideration. 

In a suit for criminal libel against a newspaper, the statement in the 
newspaper, required by the Act of 1907, P. L. 157, is not the idle declaration 
of a third party and hearsay, but is admissible in evidence and sufficient in 
itself for the jury to base its finding upon that the convicted defendants were 
associate editors and criminally responsible. 

The law holds an editor of a newspaper responsible, and libel being a 
misdemeanor, it follows that all responsible for the creation or publication of 
a libellous editorial are responsible as principals. 

Motion in arrest of judgment. Quarter Sessions of Erie 
County, No. 97, September Sessions, 1918. 

R. J. Firman, District Attorney, and W. Pitt Gifford for Com- 
monwealth. 
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Milloy & Gilson and M. Levant Davis, for Defendants. 

ROSSITER, P. J., April 1, 1919— The defendants, Frederick S. 
Phelps, George Reid Yaple and Nelson Baldwin were indicted and 
tried for libel. The jury found a verdict, of which the following is 
a copy: 

"We, the jury empannelled and sworn to try the issue joined 
between the Commonwealth of Pennsylvania, and Frederick S. 
Phelps, George Reid Yaple and Nelson Baldwin, find defendant 
Frederick S. Phelps not guilty; but do find that George Reid Yaple 
and Nelson Baldwin, by reason of being associate editors, guilty as 
indicted. Dated November 14th, 1918.. Geo. D. Selden, Foreman." 

On the next day the convicted defendants, George Reid Yaple 
and Nelson Baldwin, moved the Court to arrest judgment for the 
following reasons : 

First. The indictment does not charge an indictable of- 
fence. 

Second. The matters set forth in said indictment do not 
constitute a libel on the prosecutrix. 

Third. The indictment is fatally defective, in that the 
alleged libelous articles not being directly defamatory of any 
named person, no extrinsic facts are averred to connect the 
matter alleged to be libelous with the prosecutrix, Annie W. S. 
Strong. In other words, the indictment contains no induce- 
ment setting forth any facts connecting the said Annie W. S. 
Strong with the alleged libellous matter, and the innuendoes 
in said indictment cannot be deemed a substitute therefor. 

Fourth. The language of the alleged libellous publication 
is not in itself susceptible of the meaning attributed to it by 
the innuendoes contained in said indictment, and no extrinsic 
facts are averred exhibiting any such meaning. 

Fifth. The publication is not, per se, libellous of a person 
named, and an indictment based thereon requires a sufficient 
inducement, a colloquium and the necessary innuendoes. 

Sixth. The evidence in the case against the defendants 
George Reid Yaple and Nelson Baldwin was not sufficient to 
sustain a conviction. 

Seventh. The form in which the verdict was returned by 
the jury does not constitute a conviction of the charge set 
forth in the indictment, and the verdict must therefore be set 
aside. 

The questions raised by the motion, and the only reasons 
urged at the argument were : 

First. That the indictment was fatally defective because 
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it had no explanatory auxiliaries, such as an inducement, col- 
loquium or innuendo; that without them it is inept, and that 
if the article complained of had the assistance of them to in- 
terpret it, that even then it could not be construed as libellous. 
Second. That the testimony upon which the Common- 
wealth relied for a conviction arose no higher than hearsay, 
and should not have been admitted in evidence at the trial; 
but that if it was legal evidence, and did establish the fact 
sought to be proved, viz, : that the convicted defendants were 
associate editors, it was immaterial, for the reason that as 
associate editors they were not criminally responsible. 

Let us consider these questions in that order. The use of an 
inducement, colloquium or innuendo is only requisite when the real 
meaning of the alleged libeDous article is camouflaged by the lan- 
guage, or the words used, or such absence of direct accusation or 
imputation as to necessitate a deduction from facts or circum- 
stances extraneous to or intricately concealed within the article 
itself. It would not be necessary to use an inducement, colloquium 
or innuendo where a direct accusation of the commission of a 
crime was imputed to a specified person ; and any one, either or all 
of them are only requisite in so far as they are helpful in explain- 
ing why certain parts of a particular article are to be regarded as 
referring to a particular person, or falling within the inhibition of 
the law of libel. There are no set rules therefor by which it can be 
determined when, and to what extent, an inducement, colloquium 
or innuendo, or either of them, must be used ; and whether any one 
or all of them are essential to establish the meaning contended for, 
or indicate the person libelled, must depend upon the particular 
article under consideration. 

To what extent then, was it necessary to employ the assistance 
of an inducement, colloquium or innuendo in construing this article, 
in order to demonstrate that it was libellous, and that the libellous 
matter was directed against Annie W. S. Strong? The article 
initially refers to "The Strong-owned Corporation's sheet — the 
Herald." Then follows a long diatribe concerning "Mike Liebel" 
incidentally referring to two newspapers, averring they are owned 
and controlled "by the corporate interests of the Strong family ;" 
calls the Herald "a vice defending. Strong-controlled sheet;" and 
then again speaks of "the Strong family's evening sheet." It then 
charges that the mouthpiece of a "moss-back family has damned 
and blighted Erie since her first opportunity appeared upon the 
horizon." It then recites that what Erie needs most is the firing 
squad not having in mind pro-Germans, but having in mind the 
vacant lot at Eighth and Peach Streets, and the hole in the ground 
at North Park Row and State Streets, presenting an excellent wall 
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and a disgraceful board fence, both of which would best subserve 
Erie's interests if used as back-grounds of a firing squad, drafted 
to rid Erie once and for all of the leeches who think more of "Mike 
Liebel and his satellites than of Erie and her future." 

Nothing can be plainer than that this article imports that the 
leeches who think more of Mike Liebel and his satellites than they 
do of Erie and its future ought to be lined up before a firing squad 
drafted to rid Erie of them once and for all, that is, that these 
leeches are so infamous in character that they deserve to be stood 
against the wall or fence referred to and shot. No inducement is 
necessary to show this meaning, for there is no other meaning that 
can be gathered from the language. When words by their own in- 
trinsic force have the libellous meaning, no inducement is neces- 
sary, and hence no colloquium to connect the explanation with the 
particular words ; nor innuendo to explain the meaning. Carter vs. 
Anderson, 16 Pickering, page 6. 

The office of an innuendo is to aver the meaning of the lan- 
guage published; but if the common understanding of mankind 
takes hold of the published words and at once, without difficulty, 
applies a libellous meaning to them, an innuendo is not needed, and 
if used, may be treated as surplussage. Collins vs. Dispatch Pub- 
lishing Co., 152 Pa. page 187. 

The meaning being plain, the only question remaining then on 
this branch of the case is "is this language libellous?" In our 
opinion, it is libellous per se. It is not necessary to cite authority 
for the proposition that an offence charged may be infamous by 
reason of the nature of the punishment suggested ; and while it is 
difficult in commenting on such an article as this, to confine those 
comments within the limits of expression desirable in a Court of 
Justice, yet it may not be unseemly to say that this article briefly 
stated, advocates the unwarranted usurpation of the administra- 
tion of criminal justice, for the purpose of inflicting the death 
penalty in a public, scandalous and obnoxious manner, and it is not 
important that the punishment may have been suggested by the 
spleen of the writer rather than warranted by the gravity of the 
offence, for the offence charged is made infamous by reason of the 
nature of the punishment proposed. 

Then whom did the article mean by "leeches that think more 
of Mike Liebel and his satellites than they do of Erie and its fu- 
ture V The article in this connection speaks of "the Strong-owned 
corporation sheet — the Herald;" the "Herald, the vice-defending. 
Strong controlled sheet ;" the "Strong family's evening sheet ;" the 
"vacant lot at Eighth and Peach Streets;" and the "hole in the 
ground at North Park Row and State Streets." Here we have 
three references to Annie W. S. Strong's family by name, and two 
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to her individual property, all of which are prominent in this com- 
munity, and the further description of the part of the family meant 
by the use as an adjective of the pronoun ••her" explaining oppor- 
tunity. Or, to transpose the sentence, it would read **since first her 
opportunity has appeared upon the horizon she has damned Erie 
through the mouth-piece of her moss-back family." No innuendo 
is necessary to explain under these circumstances, whose family 
was meant by "her moss-back family" as no other than the Strong 
family is mentioned or referred to in the article ; and that family, 
instead of being referred to generally in the neuter gender, the 
member thereof meant is singled out and referred to in the femi- 
nine gender as "her" which clearly indicates which portion of the 
family is meant. This language is an innuendo in itself, needs no 
further innuendo to explain it, and when the indictment in addition 
to the article itself further explains parenthetically, as it does, with 
reference to the property "meaning thereby the property of Annie 
W. S. Strong, the former home of her father, W. L. Scott," and the 
"hole in the ground at North Park Row" as meaning thereby the 
piece of property owned by the said Annie W. S. Strong, and after 
the word "leeches," meaning thereby Annie W. S. Strong, and after 
the words "Erie and her future," words meaning and intending to 
convey that the said Annie W. S. Strong was of so infamous a 
character as to deserve to be set against the wall or fence referred 
to and "shot by a firing squad," we are of the opinion that even if 
an inducement, colloquium or innuendo were requisite at all to indi- 
cate Annie W. S. Strong as one of the leeches deserving the action 
of the firing squad, these parenthetical expressions were sufficient 
to have put any doubt of the actual meaning into form, so that the 
facts alleged, or any of them, might have been traversed had the 
defendant seen fit to do so, and this, as we understand it, is the 
real test. 

This brings us to the second question raised, viz — was the tes- 
timony upon which the Commonwealth relied for a conviction suf- 
ficient? At the trial, the prosecution offered a copy of the "Erie 
Daily Times" which contained the alleged libellous article, in a con- 
spicuous place on the editorial page of which was printed the name 
Frederick S. Phelps, designating him as the president and manag- 
ing editor; and the names. of Nelson Baldwin and George Reid 
Yaple as associate editors. This was all the evidence offered on 
this subject. This offer was admitted in evidence. By the Act of 
May 2, 1907, P. L. 157, the title of which reads as follows : "An Act 
requiring all newspapers published in this Commonwealth to print, 
in a conspicuous place, in every issue, the names of the owners, 
proprietors, or publishers, and the managing editors of the same ; 
and making a violation of this act a misdemeanor and fixing the 
penalty therefor," it is provided as follows: 
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"Section 1. Be it enacted, etc., That from and after the pas- 
sage of this act, every newspaper published in this Commonwealth, 
whether it be published monthly, bi-weekly, semi-weekly, or daily, 
or whether such publication be at regular or irregular intervals, 
shall publish in every copy of each issue, on the editorial page, in a 
conspicuous position, at the top of the reading matter, the name or 
names of the owner, owners, proprietor or proprietors of such 
newspapers, together with the names of the managing editor 
thereof ; and it said newspaper or newspapers shall be owned or 
published by a corporation, then the name of the corporation shall 
be published, together with the names of the president, secretary, 
and treasurer, and managing editor thereof; and if the said news- 
paper or newspapers shall be owned or published by a partnership, 
or partnerships limited, then the names of the partners and officers 
and managers of said partnership, or partnerships limited, shall be 
published in like manner." 

It will be observed that both in the title to the Act and the Act 
itself, the word "editors" is indicated in the plural, the legislature 
evidently having in contemplation the fact that there might be 
more than one editor to a newspaper. In Com. vs. Short, 228 Pa. 
279, in a per curiam opinion, the Supreme Court says that the 
purpose ol the Act is to give notice to the public who the persons 
are who are interested either as owner, proprietor or editors ; and 
Judge Morrison in commenting upon the Act in the same case in 
38 Sup. 562, says that the requirements of the Act are that the 
names of the owner and managing editors (plural) must appear 
in a conspicuous place in every issue of every newspaper published 
in this Commonwealth. 

It was conceded by defendant's attorneys at the trial and upon 
the argument on motion in arrest of judgment, as well as in their 
brief filed, that this offer was evidence against Frederick S. Phelps, 
but it was contended that it was not evidence against Nelson Bald- 
win and George Reid Yaple for the reasons that it was a declara- 
tion of the Times Publishing Company as to the capacity in which 
Nelson Baldwin and George Reid Yaple were acting, and therefore 
hearsay and inadmissable. Just why this should be true when ap- 
plied to Nelson Baldwin and George Reid Yaple, and not true when 
applied to Frederick S. Phelps was not explained, but if there was 
any force to that contention it is peculiarly inapplicable here, for 
the evidence on the part of the defence was that Frederick S. 
Phelps was and had been mentally and physically incapacitated for 
more than a year, and the jury taking this view of it acquitted him, 
thus leaving Nelson Baldwin and George Reid Yaple primarily re- 
sponsible. But however that may be, here is an Act of Assembly 
that requires notice to be given to the public as to who is acting in 
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a certain capacity. It is not then, the idle declaration of a third 
party as to tne existence of a fact, but a response to the mandate of 
the law to perform a duty imposed, and it would be a strange con- 
struction to hold that the public is entitled to be informed as to 
who the editors of a newspaper are, but are denied the right to use 
that information in the form in which it is directed by law to be 
produced. Such ah absurd conclusion could hardly be reached as a 
legal deduction. We are therefore of the opinion that this offer 
was admissable and sufficient in itself for the jury to base its find- 
ing upon that the convicted defendants were associate editors. 

This brings us to the only remaining question, and that is were 
Nelson Baldwin and George Keid Yaple in their capacity as associ- 
ate editors, responsible for this libellous article ? It has been re- 
peatedly held that the editor of a newspaper is responsible for 
statements contained in editorials. Barr vs. Moore, 87 Pa. 385; 
Pittock vs. O'Niel, 63 Pa. 257. This was an editorial. And that the 
owner and proprietor is responsible both civilly and criminally, 
absence or ignorance being no defense. Bruse vs. Reed, 104 Pa. 
408. What then, was the responsibility of Nelson Baldwin and 
George Reid Yaple as "associate editors V The word "associates" 
is defined in Words and Phrases, Vol. 1, page 584, as persons united 
and acting together by mutual consent or compact in the promotion 
of some common object;" in the American and English End. of 
Law, 2nd Edition, Vol. 3, page 162, as "persons united and acting 
together by mutual consent by compact for the promotion of some 
common object;" in Bouvier's Dictionary, 3rd Edition, Vol. 1, page 
268, as "a partner in interest" in Cyc. Vol. 4, page 298, as "persons 
united and acting together by mutual consent or by compact to pro- 
mote some common object;" and in Webster's Dictionary (Un- 
abridged Edition) as "closely connected or joined with some other, 
as in interest, purpose, action, activity, employment, office, etc., 
sharing responsibility or authority, as an associate judge. 

These and many more definitions that might be cited are all 
practically uniform, and leave no doubt as to the meaning of the 
word "associates." The law holds the editors responsible, and libel 
being a misdemeanor, it follows that all responsible for its creation 
or publication are responsible as principals. So that here we have 
in evidence the newspaper which contained the libellous editorial, 
informing the public as required by law, that Frederick S. Phelps, 
George Reid Yaple and Nelson Baldwin are the three persons who 
are responsible for that department and no denial or explanation 
on the part of either of them, for Frederick S. Phelps was not pres- 
ent at the trial, and neither George Reid Yaple or Nelson Baldwin 
took the stand in his own defence. It would have been an easy 
matter for them, or either of them, to hav^ denied responsibility 
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or if (as argued to the jury by their counsel) Annie W. S. Strong 
was not meant, but on the contrary, was held in high esteem by 
the defendants, it would have been easy for them to have said so 
then, or say so now ; and while their silence at the trial could not be 
taken advantage of, that fact is not now forcefully corroborative 
of the counsel's argument as to the esteem and regard with which 
she was held ; and especially is this true when as suggested by the 
counsel for the Commonwealth at the arjgfument to stay judgment, 
it is considered that with every opportunity afforded, no such state- 
ment has appeared since. While this motion should be considered 
and decided wholly upon the record, and is so considered and de- 
cided, it may not be amiss to add that there is nothing in the record 
itself, nor from extraneous circumstances since occurring, that 
would in any way incline the Court to believe that the verdict of the 
jury was not right. We are therefore of the opinion not only that 
the indictment is sufficient, that the article was libellous,, that the 
testimony upon which the Commonwealth relied for conviction was 
competent and sufficient, but that the convicted defendants. Nelson 
Baldwin and George Reid Yaple were, under the law, criminally 
responsible. 

The rule therefore granted Nov. 15th, 1918, to show cause why 
judgment should not be arrested is now, April 1st, 1919, dis- 
charged, and the defendants are ordered to appear in Court on 
Monday, the 7th day of April, 1919, at 10 o'clock A. M. for sentence. 
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SMITH V. BUFFALO & L. E. TRACTION CO. 

Negligence — To be inferred — Question for jury. 

There are no fixed and determined rules of law which the court will apply 
to circumstances from which negligence by either the plaintiff or defendant 
may be inferred, defining the conduct required of the plaintiff or defendant, 
and the jury is the proper tribunal to dispose of these questions under the 
peculiar circumstances of the case. 

Motion for judgment n. o. v. and New Trial. No. 222 May 
Term, 1918, C. P. Erie County. 

W. G. Crosby for Plaintiff. 

Brooks, English and Quinn for Defendant. 

ROSSITER, P. J.,'April, 1919.— This is an action brought by 
Myeir Smith against the Buffalo & Lake Erie Traction Company, in 
the hands of a Receiver, to recover damages for injuries resulting 
from the carelessness of the defendant. The case was submitted 
to the jury, and the jury rendered a verdict in favor of the plaintiff 
for six hundred thirteen and 76-100 ($613.76) dollars ; whereupon 
the defendant moved the Court to grant a new trial because the 
verdict was against the weight of evidence, excessive, and that the 
Court erred in its charge to the jury, because it did not direct the 
attention of the jury to the fact that there was only an inference 
of defendant's negligence, while there was a large amount of posi- 
tive testimony given by the defendant to the effect that defendant 
was not negligent; and for judgment non obstante veredicto, sup- 
porting which there was no reason given. 

Briefly stated, the facts are these: The plaintiff was driving 
an automobile in an easterly direction on the south side of West 
Eighteenth Street. The defendant company was conducting its 
street car in a westerly direction along the same street, the street 
car track being in about the center of the street. Between the 
street car and the plaintiff there was an automobile parked on the 
south side of the street, around which it was necessary for the 
plaintiff ta go as he proceeded eastwardly. As he approached the 
parked automobile, he saw the street car to the east of it at Chest- 
nut Street, somewhat more than 285 feet away, and that it had 
stopped there to take on or let off passengers ; that in going around 
the parked automobile he would necessarily have to go upon the 
street car tracks, and he thought from the position he was in that 
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he would have time to go around the parked automobile before the 
street car would come that distance; that he left the south side of 
the street, and went onto. the street car tracks to go around the 
parked automobile, but before he had time to get back off the 
track, to the south side of the street, the street car came and 
struck him. The allegations of negligence in plaintiff's statement 
are that the car was operated and driven carelessly and negligent- 
ly, and with excessive speed. There was no direct testimony as to 
the negligent manner in which the car was operated. The infer- 
ence as to the speed is that the street car ran about 255 feet while 
the plaintiff, going at the rate of eight or ten miles an hour, was 
diverging from the south side of Eighteenth Street out around the 
parked automobile and to about four feet beyond it. The inference 
as to the negligent manner in which the car was operated is that 
as the plaintiff could see the street car approaching all the time 
there was no reason why the motoneer could not see him, and 
therefore should have seen the automobile approaching all the 
time, and hence have conducted the street car in such a manner as 
to avoid a collision, by reducing the speed or if necessary, stopping 
the car. 

The question then is, "should the Court have declared as a 
matter of law, that neither of those inferences followed from the 
testimony, or that if they did follow, they were unimportant be- 
cause there was a fixed and determined rule of conduct for the 
plaintiff or defendant under such circumstances ; and applying that 
rule, that the former was guilty of contributory negligence, or that 
the latter was not guilty of negligence at all." The answer must 
be in the negative, for we know of no such rule invoked by these 
circumstances, hence these questions were for the jury. It is true, 
as argued by the learned counsel for defendant, that there is no 
evidence as to what the speed of the car was, only inferentially; 
and he argues with a great deal of force, that under the testimony 
it would have been a physical impossibility for the car to have 
come the distance plaintiff testified it came, but there is no evi- 
dence to support that argument. He asks what the speed of the 
car was. The answer is that it came about 255 feet while the 
plaintiff with his automobile was diverging out around the parked 
automobile, goin^ at the rate of from eight to ten miles an hour. 
How long would that take? We do not know, for the reason that 
there is no evidence as to where the plaintiff started* to diverge 
with his automobile. Did the negligence of the defendant rest 
upon this item alone, we would be inclined to the belief that it 
would be insufficient to establish negligence, but there is the fur- 
ther fact that the plaintiff saw the street car all the time, and there 
is therefore no reason why the motoneer might not have seen the 
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plaintiff all the time, and if he did, what should he have done? 
Should he not have conducted his car in such a manner as to have 
avoided this accident, viz: have had it under such control as to 
stop it before it hit the plaintiff, or conducted it at such a speed as 
not to reach him before he could get off the track; or should the 
plaintiff have speeded up his automobile, gone across to the north 
side of the street, or waited until the street car had passed the 
parked automobile, when he says there apparently was time to go 
around it in safety? In other words, are there any fixed and de- 
termined rules of law which the Court should have applied to these 
circumstances, defining the conduct required of the plaintiff or 
defendant, which were violated by either? If there are, we did 
not know of them at the time, and hence submitted the case to the 
jury; and as no such rules have been called to our attention since, 
we are of the opinion that the jury, and not the Court, was the 
proper tribunal to dispose of those questions under the peculiar 
circumstances of this case, and under the evidence the verdict is 
not excessive. 

The rules therefore granted March 10th, 1919, to show cause 
why a new trial should not be granted, and for judgment non ob- 
stante veredicto, are now April , 1919, discharged, and the Pro- 
tronotary is directed to enter judgment on the verdict upon pay- 
ment of the jury fee. 



BOROUGH OF NORTH EAST V. CUSHMAN. 

Pleading — Speaking demurrer — Borough ordinance to be 
pleaded as any matter of fact. 

A demurrer can be only for objections apparent upon the face of the 
record and cannot state what does not appear upon the record. . 

A borough ordinance is in the nature of a private statute and must be 
pleaded like any other matter of fact, and its terms specifically set out, and 
a mere reference to it is insufficient. 

Demurrer to Bill in Equity. No. 6 February Term, 1919, C. P. 
Erie County, in Equity. 

Reed, Wait & Spofford for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. ^ , 
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WHITTELSEY, J., April 17, 1919.— In our opinion, the de- 
murrer in this case cannot be entertained, as it is a speaking de- 
murrer, in that it sets up grounds of demurrer dehors the bill. It 
alleges as one of the causes of the demurrer that the ordinance of 
the said borough provides a summary, f uU and complete remedy 
for the alleged wrong complained of in the bill ; and attaches there- 
to a copy of the ordinance, and by so doing raises a question- of 
fact not mentioned in the bill. This can only be set up as a de- 
fense in the answer, and proved on the trial of the case. This or- 
dinance is in the nature of a private statute, and must be pleaded 
like any other matter of fact, and its terms specifically set out. 
The CJourt will not take judicial notice of it, and a mere reference 
to it in the bill is insufficient to bring it before the Court. Com. 
vs. Chittenden, 2 D. R., page 804. 

In Story on Equity Pleading, 8th Edition, Sec. 448, it is said 
''from what has been said as to the nature and office of a demurrer, 
it is clear that it can be only for objections apparent upon the face 
of the bill itself, either from matter inserted or omitted therein, or 
from defects in the frame or form thereof. It cannot therefore 
state what does not appear upon the face of the bill, otherwise it 
would be what is emphatically called a speaking demiurrer, that is, 
a demurrer where a new fact is introduced to support it." 

A speaking demurrer, or one that sets up grounds of demurrer 
dehors the declaration is bad, and will not be entertained. 

1st Troubat & Haley, Brightly Edition, Sec. 582. 

Wright vs. Weber, 17 Sup. page 541. 

Wyoming County vs. Bardwell, 84 Pa., page 104. 

Without deciding whether or not the bill can be sustained 
against the defendant, on the facts therein alleged, we are of the 
opinion that the demurrer should be dismissed. 

And now, April 17th, 1919, the demurrer of the defendant to 
the plaintiff's bill is dismissed, and the defendant is given fifteen 
days to answer the bill. 
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KETNER V. NOTT. 

Justices of the Peace — Jurisdiction — Landlord and tenant law 
— Record of the Justice. 

The procedure, under the landlord and tenant law, to secure a judgment 
of possession and damages, is governed by the Act of December 14, 1863, re- 
corded in 1864, P. L. 1125, as amended by the Act of March 6, 1872, P. L. 22, 
and the Act of March 31, 1905, P. L. 87. 

As the jurisdiction of a justice imder the landlord and tenant act is sta- 
tutory, and the proceedings are summary, his record must at least show juri^s- 
dictional facts together with sufficient evidence or reference thereto to sustain 
his judgement. Nothing can be taken by intendment in such a proceeding 
which ought to appear. 

Certiorari to Justice of the Peace. C. P. Crawford County, 
No. 100, February Term, 1918. 

Frank J. Thomas for Plaintiff. 
Otto Kohler for Defendant. 

Prather, P. J., October 5, 1918. 



This was a proceeding by the owner of the premises under the 
Landlord and Tenant Acts, to secure a judgment of possession to- 
gether with damages for detention. 

The complaint filed with the justice upon which summons was 
issued was, "That Geo. W. Nott entered into possession of said lot 
or piece of land on or about May 1, 1917, under a contract with 
plaintiff whereby he, the said Geo. W. Nott, undertook to work for 
plaintiff upon his farm located in Woodcock Township, Crawford 
County, Pa., for a period of twelve months, at the price of Forty 
(40) Dollars per month, together with the use of said lot herein- 
after described, the rental or use value of which was there fixed 
by the parties at Ten Dollars per month." 

The written lease attached to the record of the justice, as the 
contract between the parties, provides as follows : 

"First party (plaintiff) in consideration of the covenant and 
agreement on the part of the second party (defendant) hereby 
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agrees to pay unto second party the sum of four hundred and 
eighty (480) dollars for his labor and services from the first day of 
May, 1917, to the first day of May, 1918, in monthly payments of 
forty ($40) dollars per month, payable on or before the tenth day 
of the succeeding month after the same shall have been earned; 
and in addition thereto the first party gives and grants unto second 
party the use of a house, garden, and outbuildings to be used by 
him as a tenement during the time of this agreement." 

The record of the justice neither sets forth any of the evi- 
dence offered before him, nor makes any finding of fact drawn 
therefrom or from the averments in said complaint. The justice 
however enters judgment in favor of the plaintiff for possession 
and for $30 as damages. 

The record also narrates the substance of the complaint as 
follows : 

"Plaintiff claims for damages and possession of property, and 
states that he, the said F. W. Ketner, was on or about May 1st, 
1917, in possession and entitled to the possession of the property 
in question. And the defendant went into possession of said prop- 
erty on or about May 1st, 1917, with the right to remain thereon so 
long as he labored and performed work for plaintiff upon his farm 
in Woodcock Township ; that without fault of plaintiff, defendant 
ceased to work for the plaintiff shortly prior to November 1st, 
1917, and since that time has remained in possession of the prem- 
ises in question for a time indeterminate without right, lease or 
contract of plaintiff, and defendant has paid no rent for said prem- 
ises since November 1st, 1917, and that the rent from that date to 
the present, during all of which period defendant has been and now 
is in possession of said premises is reasonably worth $30.00." 

To the proceeding and record defendant assigns, inter alia, as 
error: "The record fails to show that the alderman had jurisdic- 
tion of the matter." 

This brings us to a consideration of the statutes governing 
said proceedings and to the law pertaining to the essential requis- 
ites of the justice's record. 

The act of Dec. 14, 1863, recorded in 1864, P. L. 1125, together 
with its supplements, provide for and regulate the proceeding und- 
er consideration. 

This act provides : That where any person * * * in this 
state, having leased * * * any lands * * * to any person 
* * * for a term of one or more years, or at will, shall be desir- 
ous upon the determination of said lease to have again * * * 
such demised premises, having given three months' notice of such 
intention to his lessee or tenant, and said lessee or tenant shall re- 
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fuse to leave and surrender up the said premises at the expiration 
of said term, in compliance with the terms of said notice, it shall 
be lawful for such lessor * * * to complain thereof to any jus- 
tice in the * * * county wherein the demised premises lie." 

The act then provides that after summons and notice to de- 
fendant, and hearing, if the justice finds the essential facts of the 
complaint true, that: "If it shall appear right and proper to the 
said justice he shall enter judgment against the said tenant that 
he forthwith give up possession of the said premises to the said 
lessor; and the said justice shall also give judgment in favor of 
the lessor and against the lessee or tenant for such damages as in 
his opinion the said lessor may have sustained." 

Then followed the act of March 6, 1872, P. L. 22, amending 
the act of 1863 as follows : 

"That from and after the passage of this act it shall not be law- 
ful to commence or to prosecute any proceedings to obtain posses- 
sion of any lands * * (under the provisions of the act of 1863) 
unless such proceedings shall be founded upon a written lease, or 
contract in writing, or on a parole agreement in and by which the 
relation of landlord and tenant is established between the parties, 
and a certain rent is therein reserved." 

Had plaintiff's lease been for "one or more years or at will," 
his action must have been instituted under the provisions of the 
two acts cited after three months' notice to the tenant to quit the 
premises. 

Plaintiff construed his lease as being for an "indeterminate 
time," and claims to have brought himself within the provisions 
of the Act of March 31, 1905, P. L. 87, which provides: 

"That from and after the passage of this act, in all cases where 
a tenant shall hold possession of real estate within the Common- 
wealth, either by license or lease, whether oral or written, for any 
time less than one year, or by the month, or for an indeterminate 
time; and the immediate landlord or owner of such real estate 
shall desire to regain possession thereof from such tenant or occu- 
pant, he shall serve upon the tenant or an adult member of his 
family a notice, in writing, demanding therein that he requires 
such tenant or occupant to deliver to him the possession of the 
premises, so held, within thirty days from the date of service 
thereof." 

It will be observed that the latter act makes no provision for 
any judgment of possession or damages. This authority is granted 
to the justice under the act of 1863; hence the three acts are the 
necessary foundation of the procedure under consideration. 
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It seems clear that the justice was without jurisdiction, and 
that his record is insufficient. 

We will assume, without so deciding, under the authority of 
Bowman vs. Bradley, 151 Pa., 351, and Wells vs. Peifer, 21 D. R. 
606, that the lease was for an indeterminte time, and for less than 
one year. But this assumption depends upon an affirmative finding 
from parole testimony that a year's lease had determined and end- 
ed within the year because of defendant's default. The record con- 
tains no such finding nor any evidence to sustain such a finding. 

We will assume that the written complaint and the written 
lease, when properly identified and supplemented by parole testi- 
mony, are evidence of the relations of the parties as landlord and 
tenant, but the record of the justice discloses no finding as to this 
jurisdictional fact. 

In addition to this relationship and the determination of the 
lease and the requisite notice, there must have been in the lease or 
contract, under the express provision of the act of 1872, "a cer- 
tain rent therein reserved." 

A certain rent is a definite rent, not a rent of estimated value 
dependent upon the opinion of witnesses. 

As to the house and lot, the lease itself, after fixing the ten- 
ant's salary for the year at $480,000, proceeds as follows : 

"And in addition thereto the first party (plaintiff) gives and 
grants unto second party (defendant) the use of a house, garden 
and outbuildings to be used by him as a tenement during the time 
of this agreement." 

The record of the justice narrates that the plaintiff claims 
defendant's "possession of said premises is reasonably worth $30" 
for the three months. 

As the jurisdiction of a justice under the landlord and* tenant 
act is statutory, and the proceedings are summary, his record must 
at least show jurisdictional facts together with sufficient evidence 
or reference thereto to sustain his judgment. 

Jxi Horner vs. Wetherell, 5 Sadler, 247, our Supreme Court, 
discussing the essentials of the record in a proceeding under the 
Act of 1863 said: 

"In rendering the judgment there is an entire failure to find 
the facts upon which alone under the statute the judgment of evic- 
tion can be entered. There is a mere recital that it appears in evi- 
dence that the defendant was a tenant under the plaintiff, without 
stating for what term, and had been notified to quit three months 
before the expiration of the lease without stating when it expired, 
and that he still occupies the premises. Of course, this is entirely 
inadequate. 
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In the case of Givens vs. Miller, 62 Pa., 133, where the record 
was much like the present one, only rather more specific, Thomp- 
son, C. J., said, speaking of the findings required by the act: 'This 
is an inquest of facts, which, if found true by the justice, must ap- 
pear to have been so found by him in the record of his judgment, 
or by reference to the complaint, if fully set forth therein, as true. 
They are the essential supports of his judgment and must appear 
to have been established in order to sustain the judgment for the 
plaintiff. Here the justice neither sets out this inquest in his judg- 
ment nor does he say the facts in the complaint are true ; so that 
his record is fatally defective. . . . The jurisdiction under the 
landlord and tenant act is special, and the record of the magis- 
trate must contain every essential to support his judgment. Noth- 
ing can be taken by intendment in such a proceeding which ought 
to appear." 

See also Hickey vs. Conly, 24 Sup. Ct., 388. 

McGee vs. Fessler, 1 Pa., 126. 

Ballou vs. Mehring, 28 Sup. Ct., 156. 

In our reference to the narration of the justice of the plain- 
tiff's claim before him, we omitted to icall attention to the fact 
that it appears to be simply plaintiff's statement, or narration of 
his counsel, not taken under oath, as it appears that plaintiff was 
not at that time sworn, but was subsequently sworn as shown by 
the recoird. 

The judgment of the justice must be reversed for the follow- 
ing reasons : 

First: For want of jurisdiction, there being no rent certain 
reserved under the lease or contract. 

Second: The record does not disclose an essential finding of 
fact to support the judgment. 

ORDER. 
Now, October 5, 1918, the judgment of the justice is reversed 
and set aside, and the Prothonotary is dericted to enter judgment 
in favor of the defendant for costs. 
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FRANK GUNNISON. 



A Word of Appreciation by Henry E. Fish, at the Request of the Editor 



Honorable Frank Gunnison, President Judge of the courts of this county 
from January 1, 1887, to January 1, 1897, died on April 23rd, 1919, in the sev- 
enty-first year of his age. 

He was bom, lived and died in this city. His father was one of the earlier 
leaders of the Bar of this district during the period when the constitution and 
laws of the state were being formulated and construed' and when precedents 
were being made, instead of simply followed; when the courts were render- 
ing those great decisions which are "the peaks and promontories, the land- 
marks and the beacons of the law.'* Judge Gunnison was bom into this higher 
circle of the profession, and was an heir to its best traditions. 

He received his training in the Erie Academy, the University of Michi- 
gan, and the Harvard Law School. Upon his admission to the Bar, he began 
a busy professional career which continued almost to the hour of his death. 
His career as a lawyer and a judge covered fifty years of continuous work. 
The results of that half -century of labor, which appear in permanent form 
upon the records of this and neighboring counties, and of the Federal and 
Appellate Courts, are a monument to his industry and learning of which his 
family and his profession may be justly proud. 

His methods of work were admirable. He never slighted anything; he 
never worried ; he never appeared to hurry; he never became angry or even 
impatient. He was the best and longest of listeners. His well-trained mind 
and strong common sense quickly grasped the essential facts of apparently 
complicated matters, and accurately applied the rules of law. reaching decis- 
ions which were seldom overturned. He commanded the respect of the public 
and the courts, not only because of the excellence of his work, but because 
of his high standards of conduct, his refinement of character, his charming 
personality, and his spirit of helpfulness to all with whom he came in con- 
tact. He had an ever present sense of humor which the most formal occasion 
could not suppress, and which lightened the labors of his associates and of 
every tribunal over which he presided or before which he appeared. 

He always felt the deepest interest in the character and standards of 
the Bar. When on the Bench he regarded the lawyers as co-workers with the 
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court in the administration of justice; and to his judicial temper, his patience, 
his courtesy, his spirit of co-operation, is largely due that cordial relationship, 
that mutual confidence and respect, which exist between the members of this 
Bar and between the Bar and the Court, and which distinguish this county in 
this regard over almost every other in the Commonwealth. 

But few of the associates of his youth now survive him, so rapidly does 
the personnel of the Bar change with the passing of the years; but a genera- 
tion of practitioners who came to the Bar while he was upon the Bench and 
since, remember with gratitude his kindness and assistance in their studies 
for admission and in their first professonal efforts. 

He was a wise and safe counsellor; no lawyer was ever truer to the in- 
terests of his clients. He combined unusual business judgment and experi- 
ence with profound knowledge of the law. He was not a lover of litigation 
and did not hasten to advise it; but when he felt that his client's rights had 
been violated, he seldom ceased his efforts to obtain redress until after the 
decision of the Court of last resort. 

He was interested in public affairs, in the problems of society and gov- 
ernment; a student of legislation and of history; and his wide reading was 
supplemented by extensive travel in his own country and in foreign lands. 
He was one of the most loyal of Americans; a large part of his time was given 
freely to the activities of the war, even when his health was such as to make 
such efforts inadvisable; and the last hours which he spent at his office before 
his fatal illness overtook him were devoted to this work. 

The Bar has lost many members in recent years whose places seem to us 
to be yet unfilled; but none whose place will be harder to fill than that of. 
Judge Gunnison. 
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SZYMANSKI VS. MODZELEWSKI. 

Practice — Judgments — Breach of Covenants in Bond- — Scire 
Facias necessary before Fieri Facias issues. 

Where judgment is entered upon a bond when there has been no default 
in the payment of money, but there has been a breach of a covenant which 
brings the whole amount of the bond due and payable forthwith, it is neces- 
sary for a Scire Facias to be issued before a Fieri Facias can be issued. 

Rule to Open Judgment, No. 323 November Term, 1918, C. P. 
Erie County. 

M. C. Cornell for plaintiff. 
Henry Baur for defendant. 

ROSSITER, P. J., May 12, 1919.— The defendants petitioned 
the Court to stay proceedings on a fieri facias issued on a judgment 
which was entered on a bond containing a power of attorney to 
confess the same. The principal debt secured by the bond was not 
due until August 27th, 1923. The bond, however, contained this 
provision — "provided that if the said obligors shall dissipate and 
fail to conserve the personal property on the farm described in the 
accompanying mortgage before the amount secured thereby is 
paid, then the full amount of this bond shall become due and col- 
lectible forthwith without notice, at the option of the obligees." 
The plaintiff on December 23rd, 1918, entered the judgment on a 
Narr. in Assumpsit, and set forth in the Narr. that defendants had 
dissipated and failed to conserve the personal property, etc., and 
on the same day issued a Fieri Facias which was returned as to 
personalty "nulla bona," and they now seek to sell the real estate 
on said Fieri Facias. The contention of the defendant is that while 
the entry of the judgment was authorized by the warrant of at- 
torney in the bond, that they have a right to their day in Court to 
be heard as to the proviso, in other words, that before the Fieri 
Facias could issue, that a Scire Facias was necessary, through 
which to ascertain whether or not the condition of the covenant 
as to the conservation of the personal property had been violated, 
and in this contention we concur. 

The rule to show cause granted May 1, 1919, is therefore, now 
May 12th, 1919, made absolute. 
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HAND V. PENNA. R. R. CO. 

Pleading — Affidavit of defence — Not sufficient when material 
information in possession of defendant is not alleged. 

Plaintiff shipped furniture oyer defendant's road, stating on the bill of 
lading that the value was not in excess of ten dollars per hundred pounds, 
which goods were lost in transit. In an action to recover the vidue of the 
furniture neither the statement of claim nor the affidavit of defence showed the 
weight of th<e goods, it being admitted that the bill of lading was in the pos- 
session of defendant. Held, that plaintiff was entitled to recover the value 
not in excess of ten dollars per hundred pounds, and, the court not b^ng able 
to determine the weight of the shipment, the affidavit of defence is insuf&ient. 

Rule for judgment for want of a sufficient affidavit of defence. 
No. 269 May Term, 1918, C. P. Erie County. 

C. P. Hewes for plaintiff. 
S. Y. Rossiter for defendant. 

WHITTELSEY, J., May 5, 1919.— The plaintiff's claim is for 
the value of certain furniture which was shipped by the plaintiff 
over the lines of the defendant from Philadelphia, Pennsylvania, 
to Erie, Pennsylvania, of the value of one hundred forty-eight 
($148) dollars, which has been lost in transit. 

In the affidavit of defence the defendant does not deny his lia- 
bility for the goods lost in transit, but denies his liability to pay the 
plaintiff the amount of his claim, and avers "that the articles were 
shipped under a uniform bill of lading as filed with the Interstate 
Commerce Commission and the Public Service Commission of 
Pennsylvania, signed by its shipping agent, at a rate depending and 
conditioned upon the value of the goods shipped ; that the plaintiff 
by his agent, for the purpose of securing the rate upon which the 
said goods were shipped, stated on its said bill of lading that the 
value of this shipnient does not exceed ten dollars ($10) per hun- 
dred pounds, and is stated for the purpose of enabling the carrier 
to apply the proper published rates." That defendant shipped said 
goods by and under said rate, and admits liability to the extent of 
the valuation therein declared, and denies all liability in excess 
thereof. 
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It is well settled in Pennsylvania that a common carrier may 
limit the amount of its liability by special contract. 

Pennsylvania R. R. vs. Reardon, 119 Pa., page 577. 

Fairchild vs. F. W. & B. R. R., 148 Pa., page 527. 

U. S. Horseshoe Co. vs. American Exp., 250 Pa., page 527. 

Hart vs. Railroad, 112 U. S., page 331. 

Neither the plaintiff's statement of claim nor the affidavit of 
defence show the weight of the goods. We are therefore unable by 
an examination of the papers to determine whether or not the 
amount claimed in plaintiff's statement is in excess of the value 
stated in the bill of lading; nor is the bill of lading attached to the 
affidavit of defence or plaintiff's statement as required by the Act 
of Assembly. It is admitted to be in the possession of the defen- 
dant, and a copy of it should have been attached to the affidavit of 
defence. 

In our opinion, the plaintiff is entitled to recover the value of 
the said goods not in excess of ten dollars ($10) per hundred 
pounds, and as to any value in excess of ten dollars ($10) per hun- 
dred pounds, the defendant has a good defence; but we are unable 
to determine from an examination of the papers what was the 
weight of the goods shipped, and in our opinion, that information 
was in the possession of the defendant, and it was incumbent upon 
him to allege it in his affidavit of defence. 

In our opinion the affidavit of defence is not sufficient to pre- 
vent judgment. 

ORDER. 

And now. May 5, 1919, the rule to show cause why judgment 
should not be entered for want of a sufficient affidavit of defence is 
made absolute, the amount to be liquidated by the prothonotary. 



Digitized by 



Google 



1] ERIE COUNTY LAW JOURNAL B1 



MERCHANTS PUBLISHING CO. V. TROST. 

Appeals from Justice of Peace— Rule of Court requiring notice 
of appeal — Appellee cannot act both in affirmance and disaffirmance 
of appeal. 

Plaintiff recovered a judgment against defendant before justice of the 
peace. The appeal was liot tsken within twenty days nor the transcript filed 
at the first day of the succeeding term. Plaintiff then moved to strike off the 
appeal and before the determination of the rule to strike off, entered judgment 
against the defendant for failure to comply with Section 1 of Rule 9, requir- 
ing notice of appeal to be given the opposing party. Held, that plaintiff took 
notice of the appeal when he moved to strike off the same, and could not later 
act in disaffirmance of appeal. 

Rule 9, Section 1, of the Rules of the Erie County Courts is legal and 
constitutional. 

Rule to open judgment. No. 41 February Term, 1917, C. P. 
Erie C6unty. 

D. R. Cushman for Plaintiff. 
S. Y. Rossiter for defendant. 

WHITTELSEY, J., May 5, 1919.— It appears from the record 
and papers on file in this case that the plaintiff brought suit 
against the defendant before Leverett E. Cushman, Esq., a Justice 
of the Peace of North East Borough, and recovered judgment 
against the defendant for the sum of two hundred thirty-one and 
43-100 ($231.43) dollars and costs, October 21, 1916. 

On November 10, 1916, the defendant paid the Justice's anil 
constable's costs in full, as appears by the transcript of the Justice. 
The transcript also shows that the defendant appeared November 
13,^1916, and made affidavit and gave bail for the costs and took a 
transcript. The transcript was filed in the Prothonotary's office 
November 15, 1916, the first day of the November term, 1916, 
being the 13th day of November. On the 25th of April, 1917, the 
plaintiff appeared de bene esse by leave of Court and moved to 
strike off the appeal for the following reasons : 

First. The appeal was not taken within twenty days, as re- 
quired by law. 

Second. The appeal was not entered in the Prothonotary's. 
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office on or before the first day of the next term after it was taken, 
and bail entered. 

A rule to show cause was granted. To this motion and rule 
the defendant filed an answer June 22nd, 1917, alleging that the 
appeal was taken within twenty days after judgment as required 
by law; and that the record of the Justice was in error and incor- 
rect, as it does not properly set forth the day on which defendant 
took the appeal ; and ttiat the appeal was filed as soon as the tran- 
script was delivered by the Justice to S. Y. Rossiter. September 
10, 1917, plaintiff replied to defendant's answer thereto, in which 
he denies each and every allegation in the first paragraph of de- 
fendant's petition; and avers that the allegations in the second 
paragraph are immaterial, and if true, no reason why the appeal 
should not be stricken off. December 14th, 1917, the plaintiff en- 
tered a rule to take depositions. April 6th, 1918, deposition of 
Leverett E. Cushman, Esq., taken. April 10th, 1918, affidavit that 
no notice of appeal has been served on plaintiff's attorney as re- 
quired by Rule 9, Section 1, of the rules of Court. Same day plain- 
tiff directs the prothonotary to enter judgment against the de- 
fendant for two hundred forty-one and 48-100 ($241.48) dollars 
and interest from October 21, 1916, and costs of suit for a non- 
compliance with Section 1 of Rule 9 of the rules of Court. October 
3, 1918, affidavit of defendant filed, and rule granted to show cause 
why judgment should not be opened and defendant let into a de- 
fence. 

It seems quite clear that the defendant did not take the appeal 
from the judgment of the Justice of the Peace within twenty days 
as required by the Act of Assembly. The judgment was entered 
October 21st, 1916, and the defendant did not give bail and make 
affidavit for an appeal until November 13, 1916 — twenty-three days 
thereafter; and transcript of the appeal was filed in the Prothono- 
tary's office November 15th, 1916. In our opinion, if the plaintiff 
had rested his case on the notice to set aside the appeal, the appeal 
must have been set aside, but he did not. After taking testimony 
to sustain the record made by the Justice of the Peace, he filed a 
praecipe with the Prothonotary April 12, 1916, for the entry of 
judgment against the defendant for failure to give the notice of 
the entry of the appeal as required by Section 1 of Rule 9 of the 
Rules of Court, and thereupon judgment was entered in favor of 
the plaintiff and against the defendant, and he has issued a Fi. Fa. 
thereon. 

The defendant has now made a motion to open the judgment 
and let him into a defence, alleging that Rule 9 is ambiguous, ille- 
gal and unconstitutional, and this Court has no authority to adopt 
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same. In the case of Shade v. Kraus, No. 163, November Term, 
1917, this court decided that the rule*in question is legal and con- 
stitutional, and this court had full power to adopt it for reasons 
given in the opinion filed in that case, and to which reference is 
made. 

This case is somewhat complicated owing to the fact that the 
plaintiff in the first place acted in disaffirmance of the appeal, and 
as above stated, moved to set it aside. His action in that particular 
shows that he took notice of the filing of the appeal and if he in- 
tended to act in affirmance of the appeal, he should then have filed 
a statement of his claim within fifteen days after receipt of notice 
of the filing of the appeal, and served a copy of same upon the de- 
fendant. He would then have been required to file an affidavit of 
defence thereto within fifteen days. But instead of doing so, 
acting in affirmance of the appeal he caused judgment to be entered 
against the defendant, assigning as a reason, thjB failure of the de- 
fendant to give him notice of the filing of the appeal, as provided 
by the Rules of Court. Under the circumstances, we are of the 
opinion that judgment was unauthorized, and should be opened and 
the defendant let into a defence, and the plaintiff ordered to file a 
statement of his claim, and serve the same on defendant, to which 
the defendant should file an affidavit of defence within 10 days 
after notice. 

ORDER. 

And now, May 5, 1919, the rule to show cause why judgment 
should not be opened is made absolute, and the plaintiff ordered to 
file a statement of his claim^ and give notice thereof to the defen- 
dant, who shall file an affidavit of defence thereto within 10 days 
after notice. 
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COMMONWEALTH, EX REL., BLACK V. FRUIT. 

County officers — Jury commissioner — ^Expiration of term — 
Eligible to hold office until successor is qualified. 

It seems that a county office is not defined or determined by its compli- 
cated functions, but rather by the fact that the incumbent's duties and election 
are co-extensive with the county limits. 

The legislature creating the office of jury commissioner haying sub- 
stantially declared that it was a county office, and the constitution adopted 
subsequent thereto expressly recognizing the right of the legislature to so 
declare, the order in time of conferring tiie power and its exercise by the 
legrislature is not of controlling importsmce. To the contrary, from the cer- 
tainty that the framers of the constitution were familiar with the provisions 
of this general act flows the inference that they used the term "commissioners" 
advisedly, and in ratification of the declared intent of the legislature to create 
the office of jury commissioner and provide for an election as "for other 
county officers." 

'ftie office of jury commissioner is a county office under the constitution, 
and as such its term and tenure is to be determined by the constitution and 
not by the statute, and the legislature declaring that a jury commissioner can- 
not be re-elected more than once in any period of six years cannot ve construed 
to prevent his hold ing his office until his successor shall be duly qualified. 

Case stated, in the nature of Quo Warranto. No. 66, April 
Term, 1918. C. P. Mercer County. 

Gilkey and Cochran for Relator. 
Nelson for Respondent. 

PRATHER, P. J. 30th Judicial District, specially presiding. 
Nov., 1918. — ^The material facts agreed upon and substantially 
stated are: That the respondent, Robert W. Fruit, was duly elect- 
ed jury commissioner for Mercer County at the November elec- 
tions of 1909, and again at the November elections of 1913, was 
duly qualified and exercised the duties of said office continuously 
under said elections from the first Monday of January, 1910, until 
the first Monday of January, 1918. 

That while so exercising these duties as aforesaid, he became 
a candidate for jury commissioner at the November elections, 1917, 
and received the highest number of votes cast for that office in 
Mercer County. 
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That on January 12, 1918, the Court of Conunon Pleas of Mer- 
cer County, upon the assumption that a vacancy existed in said 
office, appointed T. A. Black as jury commissioner to succeed said 
respondent. 

Upon these facts it was agrreed that the court should enter 
judgment according to the law of the case, either in favor of the 
relator or the respondent. 

The proposition involved is, whether the office of jury com- 
missioner is a county office under the constitution, either expressly 
stated or by necessary implication. The affirmative resolution of 
this proposition entitles the respondent to judgment on the case 
submitted. 

The office of jury commissioner was created and the election of 
incumbents provided for by Section 1 of the Act of April 10, 1867, 
P. L. 62, as follows: 

"At the general election to be held on the second Tuesday 
of October, Anno Domini, 1867, and triennially thereafter, at 
such election, the qualified electors of the several counties of 
this commonwealth shall elect, in the manner now provided 
by law for the election of other county officers, two sober, 
intelligent and judicious persons, to serve as jury commis- 
sioners in each of said counties, for the period of three years 
ensuing their election; but the same person or persons 
shall not be eligible for re-election more than once in any 
period of six years." 

Sections 1 and 2 of Article XIV of the constitution of Penn- 
sylvania provides : 

"Sec. 1. County officers shall consist of sheriffs, cor- 
oners, prothonotaries, registers of wills, recorders of deeds, 
commissioners, treasurers, surveyors, auditors or controllers, 
clerks of the courts, district attorneys, and such others as 
may from time to time be established by law ; and no sheriff 
or treasurer shall be eligible for the term next succeeding the 
one for which he may be elected. 

"Sec. 2. County officers shall be elected at the general 
elections, and shall hold their offices for the term of three 
years beginning on the first Monday of January next after 
their election, and until their successor shall be duly qualified ; 
all vacancies not otherwise provided for, shall be filled in 
such manner as may be provided by law." 
Counsel for relator urge that a jury commissioner is a public 
officer but not a county constitutional officer. There is no conten- 
tion that respondent's right to retain this office is strengthened by 
the fact that as an ineligible candidate for re-election, to twice 
succeed himself, in violation of the provisions of the statute, he 
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received the highest number of votes cast for the office of jury 
commissioner in November, 1917. 

Respondent's counsel contends that the office of jury commis- 
sioner is an office under the constitution, and that respondent's 
term, by virtue of his election in November, 1913, does not expire 
until his successor "shall be duly qualified." 

In Commonwealth vs. Wise, 216 Pa., 152, the Supreme Court 
said: 

"In construing a constitution, the object is to give effect 
to the intent of the people in adopting it. Cooley's Const. 
Lim., 7th Ed. 89. 

This is to be ascertained from the instrument itself, and 
by giving to its words and terms their ordinary and usual 
signification, unless it appears from the context or entire in- 
strument that another meaning was intended." 

The constitution in the enumeration of county officers men- 
tions "commissioners," not county commissioners nor jury com- 
missioners. 

It is conceded that this includes the office of county commis- 
sioner. Com. vs. Wise, supra. Why this language should be con- 
strued to include county commissioners, and to exclude jury com- 
missioners, is not apparent, unless the inference be drawn from 
the fact that a subsequent section of the constitution provides the 
manner of electing county commissioners. 

It seems that a county office is not defined or determined by its 
complicated functions, but rather by the fact that the incumbent's 
duties and election are co-extensive with the county limits. 

This doctrine was recognized by our Supreme Court in Tag- 
gart vs. Commonwealth, ex rel. Atty. General, 102 Pa. 354. That 
case involved the question whether the office of city controller, 
created by the Act of February 2, 1854, P. L. 21, was a county of- 
fice. The constitution as quoted recognized "auditors or con- 
trollers" as "county officers." A vacancy having arisen in said 
office in Philadelphia, the city councils, pursuant to the provisions 
of said Act of 154, proceeded to fill it by appointment. The attor- 
ney general in the quo warranto proceeding contended that the 
right of appointment was vested in the governor by the Act of 
May 15, 1874, P. L. 203, which provided: 

"That in case of a vacancy * * * * in any office created 

by the constitution or laws of this commonwealth, and 

where provision is not already made by said constitution and 

laws to fill said vacancy, it shall be the duty of the governor 

to appoint," etc. 

The Act of March 31, 1876, P. L. 13, provided : 
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"In all cases where a city is co-extensive in boundaries 
with the county, (which was the case as to Philadelphia), all 
the officers known therein as county treasurer, city controller, 
and city commissioners, shall be severally regarded as county 
officers/' 

In holding that the city controller was a county officer, and 
consequently that a vacancy in that office should be filled by the 
governor's appointment, the Supreme Court said: 

"In determining what class of officers should be desig- 
nated county officers, the convention had manifestly in view 
those whose duties were co-extensive with the boundaries of 
the county, and the character of the duties which they per- 
formed, rather than the names by which they were called." 

The decision of the court that the city controller was in fact a 
county officer was based upon three facts: (a) The duties of the 
office were co-extensive with the boundaries of the county ; (b) the 
constitution in its enumeration of county officers included as such 
in alternative form "auditors or controllers;" (c) declaration in the 
Act of 1876 that the office of a city controller in Philadelphia 
should be regarded as a county officer. 

In the case before us we have similar facts, viz: (a) The 
duties of a jury commissioner, being co-extensive with the limits 
of the county ; (b) the office of "commissioners" designated by the 
constitution as a county office; and (c) the recognition of the 
office of jury commissioner as a county office by the Act of 1867 by 
providing for their election "in the manner ♦ ♦ ♦ * of other 
county officers." 

The legislature creating this office having substantially de- 
clared that it was a county office, and the constitution adopted sub- 
sequent thereto expressly recognizing the right of the legislature 
to so declare, we do not consider the order in time of conferring the 
power and its exercise by the legislature as of controlling import- 
ance. To the contrary, from the certainty that the f ramers of the 
constitution were familiar with the provisions of this general act 
flows the inference that they used the term "commissioners" ad- 
visedly, and in ratification of the declared intent of the legislature 
to create the office of jury commissioner and provide for an election 
as "for other county officers." 

We are of the opinion there is abundant reason for holding 
respondent as jury commissioner was a county officer, and there- 
fore that his tenure of office is determined by the constitution un- 
der the facts submitted. 

The legislature declaring that as jury commissioner he could 
not be re-elected "more than once in any period of six years" can- 
not be construed to prevent his holding his office until his "succes- . 

Digitized by VjOOQIC 



64 ERIE COUNTY LAW JOURNAL [Vol. 

Commonwealth, Ex Rel., Black v. Fruit 

sof shall be duly qualified." 

The fact that the law declared him ineligible for re-election in 
November, 1917, is not a declaration that he is ineligible to hold 
the ofl&ce he was qualified to exercise under a former valid election, 
as provided by the constitution, until his successor was duly quali- 
fied. 

Having concluded that respondent is an officer under the 
constitution, in determining the tenure of his office the funda- 
mental law if in conflict with the statutory law must prevail. 

In Commonwealth ex rel., Broom vs. Hanley, No. 9 Pa. 513, the 
•syllabus states the facts : 

"The death of the person elected to fill the office of Clerk 
of the Orphans' Court, before he has qualified himself accord- 
ing to law, does not create a vacancy, but the incumbent who 
is authorized to hold the office until his successor shall be 
qualified, holds over." 
Upon these facts the Supreme Court said: 

"That the respondent is entitled to hold until his succes- 
sor is duly qualified, are the words of the constitution. 

"Was there a successor duly qualified within the spirit of 
the constitution, is the point on which the question mainly, if 
not entirely, depends. Being duly qualified in the constitu- 
tional sense, and in the ordinary acceptation of the words, 
unquestionably means that he, the successor, shall possess 
every qualification; that he shall, in all respects, comply with 
every requisite before entering on the duties of the office; 
that in addition to being elected by the qualified electors, he 
shall be commissioned by the governor, give bond as re- 
quired by law, and that * he shall be bound by oath or affirma- 
tion (vide 8th article of constitution) to support the constitu- 
tion of the commonwealth, and to perform the duties of the 
office with fidelity. Until all these pre-requisites are complied 
with by his successor, (for if you can dispense with one, you 
can dispense with all), the respondent is de jure, as well as 
de facto, the Clerk of the Orphans' Court." 
The foregoing doctrine was cited and approved in Common- 
wealth vs. Sheatz, 228 Pa. 301. 

In Commonwealth vs. Sheatz, supra, the Supreme Court said : 

"The right of a county officer to hold over 'until his suc- 
cessor shall be duly qualified' was discussed and affirmed. In 
all our cases where the right to hold a county office wa^ in- 
volved, we have recognized the constitutional right of the 
elected incumbent to hold over until his successor was duly 
qualified. A county officer is not elected or commissioned for 
only three years, ,but for such additional period, as may in- 
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tervene between the end of the three years and the time when 
his successor is duly qualified. The additional period is, by 
an express provision of the constitution, as nilich a part of his 
official term, as his definite number of years fixed in his com- 
mission. When he holds over, therefore, his term is extended 
in exact compliance with the constitution, and the period dur- 
ing which he holds over is a part of his constitutional tenure. 
It necessarily follows that no vacancy can occur in a county 
office so long as the elected incumbent continues to perform 
the duties of the office. This rule prevails when the officer 
elected or appointed has for any cause whatever failed to 
qualify, and is recognized not only in our own but in other 
jurisdictions of this country. It is the settled interpretation 
of such constitutional provisions. Of course, in the absence 
of a fixed and definite term or other constitutional restriction, 
it is competent for the legislature to authorize a public officer 
.to hold over until his successor is qualified. In such cases, 
like those where the right to hold over is expressly authorized 
by the constitution, the additional period during which the 
incumbent performs the duties of the office is a part of his 
official term, and there is no vacancy to be filled by the ap- 
pointing power." 

The constitution provides that "No sheriff ♦ ♦ ♦ ♦ shall 
be eligible for the term next succeeding the one for which he may 
be elected," yet the cases cited, Com. vs. Wise, Com, vs. Sheatz, 
and Com. vs. Hanley, supra, while not directed to the office of 
sheriff, all seem to justify the conclusion that our Supreme Court 
were announcing a uniform and unqualified rule as to all county 
offices. 

In Commonwealth vs. Hanley, supra, the Supreme Court said: 

"It is enough for the incumbent who holds the office by a con- 
stitutional tenure, that for some cause, with which he has nothing 
to do, the requirements of the constitution and laws have not been 
complied with." See Com. v. King, 85 Pa. 103 (110). 

In McKinley's case, 28 C. C. 90, Attorney General Elkin held in 
a well sustained opinion that the death of the sheriff-elect before he 
had qualified for his office created no vacancy authorizing an ap- 
pointanent, but that the then incumb^t held the office until his 
successor should be elected. 

Our conclusion is, that the office of jury commissioner is a 
county office under the constitution, and as such its term and 
tenure is to be determined by the constitution and not by the 
statute. 

Insofar as the constitution is silent concerning the qualifica- 
tions of this officer, or as to the number of terms he may^^ exercise^ 
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in succession, these remained subjects of legislative consideration. 

In substance the legislature said a jury commissioner should 
not exercise the duties of that office for more thrni two successive 
terms. The legislature as affected by the amended constitution 
fixed the term of ofl&ce as four years. So far the statute agrees 
with the constitution, but the constitution adds to the four years 
the cognate term or tenure "and until his successor shall be duly 
qualified." 

If a sheriff ineligible under the constitution to succeed him- 
self continues in office until his successor is elected and qualifies, 
the statutory ineligibility of relator to be twice re-elected in suc- 
cession as jury commissioner, would require a like construction, 
and therefore, no vacancy has occurred in said office. 

While the case stated does not expressly state that there were 
only two candidates for jury commissioner voted for at the No- 
vember elections, 1917, for Mercer County, such is the inference. 
The respondent, Robert W. Fruit, though apparently re-elected, 
was not so in law, for the reason that it would be his second re- 
election within six years, contrary to the express terms of the 
statute* His disqualification as a candidate, but not as an officer, 
made his candidacy and apparent re-election a nullity, and left 
Mercer County with but one jury commissioner elected at the No- 
vember elections, 1917. This fact, however, did not create a 
vacancy in the office under the constitutional tenure. Fruit's term 
of office expired the first Monday of January, 1918, only upon the 
condition that his successor at the time could duly qualify 
which due qualification depends upon the election, not the ap- 
pointment, of a successor. 

It appears in the argument of counsel, but not in the case 
stated, that the court, in appointing the relator jury commis- 
sioner as a successor to Fruit, acted upon respondent's concession 
that his term had expired. While this concession naturally in- 
vited the Court's action and led to relator's appointment, yet these 
facts do not appear in the case stated, and even if so, they are 
lacking in the formality that would amount to an abandonment of 
respondent's right to continue in his office. 

As indicated, we are of the opinion that the failure to nomi- 
nate and elect an eligible candidate does not create a vacancy in 
said office while a properl:^ qualified person is still exercising the 
duties of said office ; hence the appointment of T. A. Black should 
be vacated, and judgment should be entered in favor of respondent. 

ORDER. 

Now, November , 1918, the appointment of T. A. Black is 
vacated and judgment is entered in favor of Robert W. Fruit, re- 
spondent. 
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Negligence — permissive crossing — contributory negligence. 

When a railroad company has for years without objection permitted the 
puhlic to cross its tracks at a certain point not in itself a public crossings it 
owes the duty of reasonable care towards those using the crossing. 

If there is evidence that by the consent of the railroad company there was 
a well-defined path across the tracks at the place of the accident where people 
had gone for a long time without objection the jury is justified in finding that 
there was a permissive crossing, and the railroad would be required to per- 
form certain duties in approaching the crossing. 

It is elementary law that negligence is the absence of care according to 
the circumstances: that where the degree of care required is fixed and deter- 
mined, the same under all circumstances, then whether there is evidence that 
that degree of care has been exercised, is a question of law for the court, 
but where the care required varies with the circumstances, where a higher 
degree of care is required under some circumstances than under others, then 
what degree of care is required is a question of fact for the jury. 

Motion for new trial and judgment n. o. v. No. 18, September 
Term, 1917, C. P. Erie County. 



tiff. 



W. Louis Schlesinger and Brooks, English & Quinn for plain- 

Gunnison, Fish, Gifford & Chapin for defendant. 
ROSSITER, P. J., November, 1918. 

This is an action brought by Mary Muscarella (now Scavaga) 
to recover damages from the New York Central Railroad Company 
by reason of the death of her husband, Francisco Muscarella, which 
she alleges was occasioned by the carelessness and negligent man- 
ner in which the defendant company conducted one of its trains 
over a permissive crossing at North East in this County. 

The whole case was submitted to the jury who rendered a 
verdict in favor of the plaintiff for $5,000.00. Whereupon the de- 
fendant made a motion for a new trial and judgment Non Obstante 
Veredicto, its principal contention being: Fir^t that there was not 
sufficient evidence in the case to establish a permissive crossing, 
and. Second, that under the evidence submitted by the plaintiff, 
the deceased was guilty of contributory negligence. 
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^ Plaintiff avers that for many years there was a foot path 
crossing the several tracks of the defendant company at a point 
seven hundred yards west of South Pearl Street in the Borough of 
North East, over which foot pedestrians had for many years 
crossed the defendant's tracks without "let or hindrance;" that 
this path was habitually used by the public for many years without 
objection on the part of the defendant company, the defendant 
during all that time permitting such use and acquiescing therein; 
and that on the early morning of December 3, 1916, Francisco 
Muscarella, husband of the plaintiff, while attempting to cross on 
this permissive crossing, was struck by an eastbound engine of the 
defendant company and instantly killed; that the defendant com- 
pany was negligently conducting the trmn at an unusually high 
and (Jangerous rate of speed ; that the defendant neglected to give 
any warning, by ringing the bell or blowing the whistle, or in any 
other wise, of the approach of the said train, and that there was no 
headlight on the engine. 

The evidence supporting the contention that there was a per- 
missive crossing briefly summarized was to the effect: That 
everybody goes across there; that there was a beaten path on the 
tracks that had been there for from eight to twelve years ; that it 
could be seen plain enough until the stone ballast was put in; that 
sortie foot travelers went to the Nickel Plate tool house over this 
path, some to the grape juice plant, and some to the New York 
Central tool house; that forty or fifty people at a time went 
through morning, noon and night; that there was no objection 
made; that after the stone ballast was put in, the path showed 
plainly up to the stone on both sides of the tracks and that the 
paths on each side of the tracks are directly across one from the 
other; that most people that live in the lower end of town on the 
west side go over this path and that they went over it morning 
and night; that there was a pathway all the way across before the 
ballast was put in ; that stone or cinders would not show a path as 
gravel or dirt would, but that before the stone and cinders were put 
in there was a definite path crossing the tracks ; and that when 
snow was on the ground there was a definite path at this place all 
the way over the tracks. 

On the part of the defendant it was denied that there was any 
path there at the time the deceased was killed or at any other time; 
that there were frequently cars on the siding which would prevent 
people from crossing over at the place where deceased met his 
death, and that if people did cross there there was no particular 
point 'of crossing and not sufficient travel to make a definite path. 

The evidence in support of the allegation of negligence on the 
part of the defendant was to the effect that the train was running 
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about sixty miles an hour; that there was no warning or signal 
given of its approach to the crossing; and that there was no head- 
light on the engine. 

The defendant denied these allegations of negligence and of- 
fered testimony to the effect that the train was going about forty 
miles an hour ; that it was running slower than usual that morning 
because it was following a train ahead of it; that the headlight 
was burning at the time; that the whistle was sounded in the 
vicinity of the tower, and that the bell was ringing automatically 
by air. 

As establishing the contributory negligence of the plaintiff the 
defendant offered testimony to the effect that at this point the 
tracks were practically straight for twelve miles with a slight rise 
in the ground ; that there was a clear vision of two miles to the 
west; and that to the east a train could be seen a couple of thous- 
and feet ; that at the time of the accident it was "pretty good" day- 
light; that the train and headlight could be and were both seen one 
thousand feet away, and, inf erentially, that the ringing of the bell 
and the sounding of the whistle could have been heard had de- 
ceased listened. 

The evidence relied upon to rebut the charge of contributory 
negligence on the part of the deceased was to the effect that the 
deceased stopped and looked before he committed himself to the 
crossing ; that there was no warning given ; that at the time it was 
a little bit dark (that the sun did not rise till 7 :31 and the accident 
happened at 7:02 A. M.) foggy and beginning to rain: that the 
train could not be seen further that fifty feet; that the wind was 
blowing; that the train was not making much noise-^"running 
quietly;" and that the plaintiff was struck in half a second — ^snap 
of a finger — after the train was visible. 

As to the permissive crossing we told the jury that "when a 
railroad company has for years without objection permitted the 
public to cross its tracks at a certain point not in itself a public 
crossing it owes the duty of reasonable care towards those using 
the crossing; but when a permissive crossing really exists there 
ought to be no difl&culty in producing evidence as to its exact loca- 
tion, else how can the railroad company or its employees be pre- 
sumed to know when and where they ought to give warning of the 
approach of a train to such crossing. * * Does the weight of the 
evidence lead you to conclude that there was a well-defined pathway 
up to and away from these tracks and across the tracks where ttiese 
people went ? Or do you find that they went across there promiscu- 
ously and at no particular place? If you find that by the consent 
of the railroad company there was a well-defined path across tiiese 
tracks where people had gone for a long time without objection 
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then you would be justified in finding that there was a permissive 
crossing, and the railroad would be required to perform certain 
duties in approaching the crossing. But if you find there was no 
well-defined and certain point — that is, that there was no well- 
defined and certain point of crossing — ^but that people went across 
there generally, as some of them say, sometimes in one place, 
sometimes in another, and crawled under the cars and went around 
the cars, ,but there was no certain place of their crossing the 
tracks, then we say that such evidence is insufl&cient to establish a 
permissive crossing; and in the event that you find that the evi- 
dence is insufficient to establish a permissive crossing, then you 
need proceed no further with the case now before you, for in that 
event the deceased was a trespasser that morning, and the railroad 
company owed him no duty relative to the manner in which they 
should approach the place where he was injured and killed with 
their train." 

We see nothing wrong with this instruction and although the 
defendant complains in its motion for a new trial that the court 
erred in its charge to the jury, and particularly in relation to what 
constitutes a permissive crossing, it has not been pointed out to 
us in what way that error occurred. We believe that Fomo vs. 
Pennsylvania Railroad Company, 234 Pa., 538, is authority for the 
instruction we gave the jury on this subject. 

It is dementary law that negligence is the absence of care 
according to the circumstances ; that where the degree of care re- 
quired is fixed and determined, the same under all circumstances, 
then whether there is evidence that that degree of care has been 
exercised, is a question of law for the court, but where the care re- 
quired varies with the circumstances, where a higher degree of 
care is required under some circumstances than under others, then 
what degree of care is required is a question of fact for the jury. 

It is also elementary that when the facts are not clear and 
simple, or are in dispute, or where the existence of contributory 
negligence depends upon inferences to be drawn from the evidence, 
the question must go to the jury. 

Applying these elementary principles to the case at bar, it is 
clear to us that the degree of care required of both the plaintiff and 
defendant under the evidence in this case varied with the circum- 
stances ; that a higher degree of care was required of both parties 
there that morning than under ordinary circumstances, but how 
much care was required of the defendant company in conducting 
its train across a permissive crossing, where, as testified, a largD 
number of people crossed morning, noon and night, when it ap- 
proached that crossing early on a foggy morning, just as it was 
commencing to rain, before it had become fairly light, we could 
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not say as a matter of law, as we know of no rule of law defining 
and fixing the degree of care required under such circumstances as 
these, neither could we say as a matter of law what the duty of the 
deceased was as he approached the crossing under such circum- 
stances. Initially, of course, to, stop, look and listen, and to con- 
tinue looking and listening all the way across, as this degree of 
care is fixed and determined, the same under all circumstances and 
the law requires that these precautions be taken by one about to 
cross over a steam railroad at grade. But how could the court 
further say as matter of law, after these initial duties were per- 
formed that the circumstances there that morning, such as rain, 
fog, darkness, absence of headlight, etc., might not combine to de- 
prive deceased of that knowledge, which this fixed and determined 
degree of care was designed to convey. 

It is also clear that the controlling facts themselves — let alone 
the inferences to be drawn frofti them — were in dispute. It was 
directly affirmed and denied that there was a permissive crossing ; 
it was directly affirmed and denied that the defendant was negli- 
gent; it was directly affirmed and denied that the deceased was 
guilty of contributory negligence, and the eviaence in support of 
either side of any one of these three issues was sufficient, if true, 
to establish the contention of that side as a fact. 

It seems, therefore, conclusive to us not only that the degree 
of care varied according to the circumstances there that morning 
and that a higher degree of care was required under the circum- 
stances there than ordinarily, but tnat the pertinent facts were 
all in dispute. 

Hence these questions were for the jury and the case of 
Carrol v. Pennsylvania Railroad Company, 12 W. N. C. 348, and 
subsequent cases to the same effect, do not apply here. 

There was evidence relative to trespass signs and at the argu- 
ment for a new trial the fact that such evidence appeared was 
urged as proof that no permissive crossing existed, but that if 
people did cross at this point the railroad company had performed 
its full duty relative to warning them to stay off, but there was no 
evidence that there were trespass signs in the immediate vicinity 
of the alleged permissive crossing, or where these signs actually 
were, or how long they had been erected, neither did the defendant 
at that time ask the Court for specific instructions relative to them, 
nor frame a point based on such testimony, and after we had 
charged the jury relative to the general propositions, we asked 
the attorneys for both the plaintiff and defendant if there was 
anything further either of them desired the court to instruct the 
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jury upon, and both replied that there were no further instructions 
desired. 

It is also contended by the defendant that this verdict is ex- 
cessive. The testimony which was the basis for the verdict was to 
the effect that the deceased was from twenty-nine to thirty-three 
years of age; that his disposition to work and labor was good; 
that he worked every day ; that he had no bad habits except that 
he smoked cigarettes, that he earned from $2.10 to $2.40 per day; 
and the Actuary Tables show that he had a probability of life of 
something over thirty years. 

Under this testimony we do not feel tjiat we can say that the 
verdict was excessive. As we understand the law the fact that the 
plaintiff was so fortunate or unfortunate as to remarry again so 
quickly after the death of her husband does not inure either to the 
benefit or detriment of the defendant, but is wholly a personal mat- 
ter with the plaintiff and extraneous to the case. 

Now, therefore, November , 1918, the rules granted March 
15th, 1918, to show cause why a new trial should not be granted 
and for judgment Non Obstante Veredicto are discharged and the 
Prothonotary is directed to enter judgment on the verdict upon 
payment of the jury fee. 
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COMMONWEALTH V. WASHBURN. 

Common Schools — Sections 1414 and 1423 of the School Code. 

Where defendant refused to have his children vaccinated, but sent them 
to school each day and they were refused admission to the Conunon Schools 
because of their not having been vaccinated, the defendant was held gruilty of 
failure to educate and send his children to school where the common English 
branches are taught, contrary to Act of 1911, P. L. 307. 

Appeal from judgment of an Alderman. Quarter Sessions, 
Erie County, No. 74 February Sessions, 1919. 

A. O. Chapin for Commonwealth. 
S. Y .Rossiter for Defendant. . 

ROSSITER, P. J., June 2, 1919,— This is an appeal by the de- 
fendant from the judgment of Alderman Bassett in a proceeding 
instituted under the Act of Assembly of May 18, 1911, P. L. 209, 
commonly called the School Code, involving Sec. 1414 (page 303) 
and Sec. 1423 (page 383) of that Act. The case was heard de novo, 
and by stipulation between the attorney for the School Board, repre- 
s^iting the Commonwealth, and the attorney for defendant, it was 
agreed that the testimony taken before the magistrate should be 
considered as though taken in Court. There are no disputed facts, 
and in our opinion this case is controlled by Conunonwealth vs. 
Aiken, 64 Superior, page 96. 

And now, to-wit, June 2nd, 1919, the above case having been 
heard, upon an appeal from an Alderman, testimony taken and 
arguments of counsel heard, after deliberation and due considera- 
tion, we find the defendant guilty of the offense of failure to edu- 
cate and send his children to school where the common English 
branches are taught, contrary to the provisions of the Act of 
Assembly known as the School Code, approved May 18, 1911, 
P. L. 309. The defendant is therefore sentenced to pay a fine of 
two ($2) dollars, with costs, and in default of the payment thereof 
to undergo imprisonment in the county jail for a period of five days, 
and stand committed until this sentence is complied with. 
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SHENANGO COAL CO. V. CULBERTSON, ET AI. 

Contracts— Measwes of damages for breach — ^Market value of 
goods. 

Plaintiff contracted to furnish defendant coal from its mine at a price 
specified in the contract. Defendant failed to keep up the payments and 
the plaintiff stopped shipments and brought suit to recover. Defendant 
claimed damages by reason of the stoppage of shipments and set off the 
difference between the contract price and the price defendant paid to make 
up the shipments. Held, the measure of damages is the difference between 
the contract price and the market price at the place of delivery. 

Rule for New Trial, No. 292, September Term, 1917, C. P. 
Erie County. 

J. M. Sherwin for Plaintiff. 
Marsh & Eaton for Defendant. 

WHITTELSEY, J., June 7, 1919— It appears from the evi- 
dence in this case that the plaintiff is the owner and operator of 
coal mines in Butler County, Pennsylvania, and that the defendants 
are dealers in coal in the City of Erie. That Kay, the manager of 
the plaintiff, entered into a verbal agreement with the defendant, 
which was later confirmed by letters which passed between the 
parties ; in and by which the plaintiff agreed to sell the defendant 
• certain grades of coal, produced in their mines in Butler County, 
until further notice. The terms of payment do not appear in the 
writings, the defendant claiming that he was to have '*accommoda- 
tion,'' meaning as he claims, that the plaintiff was to accept his 
notes for three or six months as theretofore had been the course of 
dealing between the parties. This was denied by Kay, who claimed 
that the coal was to be paid for in cash in thirty days. Coal was 
shipped by the plaintiff to the defendant from time to time, until 
along the last of December, 1915, or the first of January, 1916, 
when the plaintiff alleges that the defendant failed to pay for the 
coal shipped, and became indebted to the plaintiff in so large an 
amount that the plaintiff refused to ship any more coal until the 
amount then owing to the plaintiff was paid, and so notified the 
defendant. The defendant does not dispute the amount of the 
plaintiff's claim for the coal shipped him, but alleges that he has 
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suffered damages by reason of the failure of the plaintiff to con- 
tinue to furnish him coal according to the contract. That the 
price of coal increased, and he was obliged to purchase coal in the 
open market to supply his customers, and pay an increased price 
therefor. That the amount of damages sustained by him by rea- 
son of the breach of the contract between them on the part of the 
plaintiff, exceeded the amount of plaintiff's claim, and that the 
plaintiff was not entitled to recover anything against him, but on 
the contrary, he was entitled to recover a balance against the 
plaintiff. 

The case was submitted to the jury, and they were instructed 
among other things, that if they found that there had been b 
breach of the contract and the plaintiff had not performed his part, 
and the defendant had suffered damages by reason thereof, the 
measure of damages would be the difference between the contract 
price and the market price of the coal at the time and place of de- 
livery ; that the place of delivery was at the mines in Butler County. 
At the argument of that motion the learned counsel for the de- 
fendant claimed that this was error, and that the defendant had a 
right to buy coal in the open market to make good the default of 
the plaintiff, and that he did so, and had a right to set off the dam- 
ages sustained by him, being the difference between the contract 
price and the price thus paid by him. We cannot agree with this 
contention. That the general rule is as above stated, viz : that the 
measure of damages is the difference between the contract price 
and the market price at the time and place of delivery, seems to be 
well settled. 

Fessler vs. Love et al., 48 Pa., page 407. 

Kinports vs. Breen, 193 Pa., page 309. 

David vs. Witmer & Sons, 46 Superior, 307. 

Honesdale Ice Co. vs. Lake Ladore Imp. Co., 232 Pa., page 293, 

Raby vs. Ward Mechan Co., 261 Pa., page 468. 

To the rule of market price there are some exceptions, de- 
pending on particulars and circumstances. The goods may have 
no market value at the place of delivery for lack of market, in 
which case the market value may be determined by ascertaining 
the market price at the nearest available market, and adding the 
expense of fetching the goods to the place of delivery ; or if there 
is no available market the market value may be determined by 
ascertaining the cost of manufacturing the goods, if that is the 
natural and reasonable way to procure them, or if the exact de- 
scription of the goods cannot be obtained, the damages may be 
fixed by the price of the best substitute attainable, if it is reason- 
able for the buyer to take that course. If no substitute is obtain- 
able, the buyer may be entitled to special damages. 

Hale on Damages, pages 241-243 ^^^^^^ ^^ Google 
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None of these contingencies arose in the case at bar. There 
is a market for the grade of coal called for in th^ contract between 
the parties. The uncontradicted evidence is that besides the mines 
of the plaintiff in Butler County, there are two other mines within 
three miles of plaintiff's mines ; a number of mines within eight, 
nine or ten miles; quite a number of mines back on the Hilliard 
branch of the Bessemer, practically in the same field. Some are 
large companies and there are quite a number of small companies. 
The Butler County coal is of poor quality. There was, therefore, 
no necessity for the defendant to go anywhere but to the Butler 
coal mines to get the exact quality of coal called for in the contract. 
That was the place of delivery and there the market price of this 
identical grade of coal could be obtained. 

ORDER 

And now, June 7, 1919, the rule to show cause why a new trial 
should not be granted is discharged,and the prothonotary is direct- 
ed to enter judgment on the verdict on payment of the jury fee. 



ESTATE OF ELLEN HARDIN6ER, DECEASED. 

Lunatics — ^Estate of lunatic liable for maintenance. 

The amount paid by the Commonwealth for the support and mainten- 
ance of a lunatic is not a mere gratuity but is based on an implied contract 
on the part of the lunatic to reimburse those who had supplied his neces- 
sities. The same rule applies to the claim of a poor district or county. 

Exceptions to Auditor's report, No. 20 November Term, 1918. 
0. C. Erie County. 

A Grant Walker, Esq., for Southern Surety Co. 

C. T. Bryan, Esq., for Administrator. 

M. R. Nason, Esq., for Directors of the Poor. 

A. E. Sisson, Esq., for Commonwealth. 

F. B. Hosbach, Esq., for Heirs of Ellen Hardinger, deceased. 

WHITTELSEY, J., June 3, 1919— It seems to be well settled 
that the amount paid by the Commonwealth for the support and 
maintenance of a lunatic is not a mere gratuity, but is based on an 
implied contract on the part of the lunatic to reimburse those who 
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had supplied his necessities; and the Commonwealth's claim for 
support and maintenance in a state institution may properly be 
ascertained in proceedings before the auditor appointed to dis- 
tribute the lunatic's estate, and the same rule applies to the claim 
of a poor district or county who have paid for the support of the 
lunatic. 

Arnold Estate, 253 Pa. 517. 

Mansley's. Estate, 253 Pa. 522. 

Oiii. vs. Evans, 253 Pa. 524. 

In re Frank Hoffman, 258 Pa. 243. 

Following those decisions, and others that might be cited, the 
learned auditor very properly allowed the claims of the Common- 
wealth and the Directors of the Poor of Erie County for the 
amounts paid for the maintenance of the decedent in the State 
Hospital for the Insane at Warren, Penna., and in our opinion, the 
claims for taxes and the amount of the charge of the surety com- 
pany for the piremium on the bond of the comndttee were legal 
charges against the estate of the decedent, and were proi)erly al- 
lowed by the auditor; and the exception to the auditor's report 
must be dismissed. 

ORDER 

And now, June 3, 1919, the exceptions to the report of the 
auditor are dismissed and the report is confirmed absolutely, and 
distribution is directed accordingly. 



digitized' by 



Google 



78 ERIE COUNTY LAW JOURNAL [Vol. 



ERIE PUMP & EQUIPMENT CO. V. LEECH, ET AL. 

Contracts — Partnership — Liability of one holding himself out 
as a partner. 

Defendants together purchased equipment as partners but at the trial 
denied the partnership. Held, that in either event they would be jointly 
and severally liable to the plaintiff for the purchase price, and it is a ques- 
tion of fact for the jury, whether both defendants participated in the trans-, 
action. 

Motion for a new trial and judgment n. o. v. No. 302 Septem- 
ber Term, 1915. C. P. Erie County. 

William E. Hirt for plaintiff. 

Gunnison, Fish, Giff ord & Chapin for J. W. Leech. 

WHITTELSEY, J., June 12, 1919— We are not convinced that 
the Court erred in the charge to the jury, and particularly in in- 
structing the jury that the plaintiffs would recover whether or 
not a partnership existed, if the jury believed from the evidence 
that the defendants together purchased the proi)erty for the price 
for which the suit was brought. If the defendants were co-part- 
ners, and purchased the proi)erty of the plaintiff as claimed, they 
would be jointly and severally liable to the plaintiflf for the price 
thereof. If they were not co-partners, but jointly purchased the 
property at the agreed price, they would be jointly and severally 
liable to plaintiff for the price. In either case the defendant, 
Leech, would be liable for the price thereof. 

Kirk vs. Hartman, 63 Pa., page 97. 

Shaf er vs. Randolph, 99 Pa., page 250. 

Daniel vs. Lance, 21 Sup., page 474. 

The evidence on the part of the plaintiff tended to show that 
both of the defendants were present and participated in the pur- 
chase of the property in question, and declared that they were 
partners and intended thereafter to organize a corporation, in the 
operation of which a pump and engine was to be used. The de- 
fendant, Leech, admitted that he was present at the time the 
purchase was made, but denied the allegation that he was a co- 
partner in the transaction, or that he held himself out as a partner 
or participated in the purchase of the property in any manner. TTie 
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jury evidently believed the evidence on the part of the plaintiff, and 
did not believe that on the part of the defendant. Whether or not 
the defendant, Leech, was liable to the plaintiff as claimed by the 
plaintiff is a question of fact for the jury. 

In our opinion the evidence on the part of the plaintiff was 
sufficient to sustain the verdict, and the rules for a new trial and 
for judgment non obstante veredicto to be discharged. 

ORDER 

And now, to-wit, June 12, 1919, the rule to show cause why a 
new trial should not be granted and why judgment non obstante 
veredicto should not be entered are discharged, and the Prothono- 
tary is directed to enter judgment on the verdict on payment of 
the jury fee. 



YOUNG ET AL. V. HOPKINS. 

Act of May 20, 1905, P. L. 239 — Service of citation upon per- 
sons in possession. 

fiy the Second Section of the Act of May 20, 1905, P. L. 239, it is made 
the duty of the sheriff to serve a citation upon all persons found in posses- 
sion of the real estate, the latter being added as respondents by the pro- 
thonotary or clerk upon the return of the citation. This not being done 
. plaintiffs must issue an alias citation to. be served in compliance with the 
Act of Assembly. 

Proceedings to obtain possession by Sheriff's vendee. No. 418 
May Term, 1919. C. P. Erie County. 

W. J. Young and Charles A. Mertens for Plaintiffs. 
L. F. Perry for Defendant. 

WHITTELSEY, J., June 16, 1919— It is alleged in respondent's 
answer to the plaintiff's petition among other things, that he is 
not now in possession of the real estate described in the petition, 
nor was he the owner and in possession thereof at the time of the 
sheriff's sale. That Jessie B. Hopkins is the owner and in posses- 
sion of the real estate in question, and he further avers that he 
was not the owner of said real estate at the time of the entry of the 
judgment. No. 145 September Term, 1915 ; that that judgment was 
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never a lien upon the premises, and the plaintiff derived no title 
thereto, for the reason that the sale was void and without effect, 
and the respondent demands a jury trial. 

That Jessie B. Hopkins is in possession of the premises is not 
denied, in fact, the plaintiffs have brought an action of ejectment 
against her, founded on the sheriff's sale to them, set forth in the 
petition in this case. 

By the Second Section of the Act of May 20, 1905, P. L, 239, 
on which this proceeding is brought, it is made the duty of the 
sheriff to serve a citation "upon all persons found in possession of 
said real estate," the latter being added as respondents by the 
prothonotary or clerk upon the return of the citation. This was 
not done in this case, therefore the Act of Assembly has not been 
complied with. 

If the plaintiffs desire to proceed in this case, an alias citation 
may be issued and served on Jessie B. Hopkins, as provided by the 
Act. However, it would seem that the right of the plaintiffs to the 
possession of the premises may be settled in the ejectment suit 
without further proceedings in this case. 

ORDER 

And now, to-wit, June 16, 1919, this case is continued to per- 
mit the plaintiffs to have an alias citation issued and served if they 
so desire. 
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MODZELEWSKI ET AL. V. ROSSI. 

Affidavit of defense — Contracts — Implied contracts of in- 
demnity — Encumbrance deducted from purchase price. 

Where a grantee takes land subject to ah encumbrance, the amount 
of which has been deducted from the agreed price, the covenant to be in- 
ferred therefrom is of indemnity for the protection of the grantor, although 
the grantee might not be personally liable for the mortgaged debt and in 
such case the grantee cannot recover on the covenant from the grantor, 
unless he proves actual loss- 
There is nothing in the Act of April 28, 1903, P. L. 327, that would 
bar a right of action to recover for the loss sustained by reason of the 
breach of the implied contract of indemnity. 

Affidavit of defense in the nature of a demurrer, No. 221 May 
Term, 1919. C. P. Erie County. 

William E. Hirt and Henry Baur for plaintiffs. 

C. Arthur Blass and Charles Mertens for defendant. 

WHITTELSEY, J., June 16, 1919— The defendant has filed an 
affidavit of defense in the nature of ^ demurrer to the plaintiff's 
claim. By so doing he admits all of the facts set forth in the plain- 
tiff's statement that are well pleaded. 

We cannot agree with the contention of the defendant that 
the plaintiff's statement is insufficient in law to maintain the ac- 
tion thereon, and that said statement is particularly defective in 
not averring that the said plaintiff, by reason of the facts set 
forth therein, has sustained any loss or damage whatsoever. While 
it may be true that the statement does n6t contain a si>ecific aver- 
ment that the plaintiffs have sustained loss and damage by reason 
of the facts alleged in the statement, yet the facts averred show 
that they have suffered a loss of $723.55 with interest from 
December 28, 1918, which they have been compelled to pay by 
reason of the default of the defendant in not paying the bond and 
mortgage to Bartolomiej Nowel and Amelia Nowel, his wife, which 
was a part of the consideration for the conveyance of the farm 
mentioned in plaintiff's statement, by the plaintiffs to the de- 
fendant. 

There does not seem to be any covenant in the said conveyance 
which would render the defendant personally liable for thet mort- 
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gage debt, but it seems to be well settled that where a grantee 
takes land subject to an encumbrance, the amount of which has 
been deducted from the agreed price as in this case, the covenant 
to be inferred therefrom is of indemnity for the protection of the 
grantor. 

Faulkner vs. McHenry, 235 Pa., page 298. 

Tritten's Estate, 238 Pa., page 555. 

Queenspan vs. Margole, 70 Sup., page 373. 
and in such case the grantee cannot recover on the covenant from 
the grantor unless he proves actual loss. May's Estate, 218 Pa., 
page 64. 

We can find nothing in the Act of April 28, 1903, P. L. 327, 
(1st Purdon 1192), that would bar the plaintiff in this case of a 
right of action against the defendant to recover for the loss sus- 
tained by reason of the breach of the implied contract of indemnity. 
We are therefore of the opinion that the affidavit of defence of the 
defendant is insufficient to prevent judgment. 

ORDER 

And now, to-wit, June 16, 1919, the affidavit of defense in the 
nature of a demurer is overruled and the defendant is granted 
leave to file a supplemental affidavit of defense to the averments of 
fact in plaintiff's statement within fifteen days. 
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ESTATE OF C. W. CROSS, aUas WILL CROSS, DECEASED. 

Wills — Informal in character and not clearly legible — ^Testi- 
mony of experts to said Court — ^Issue framed in Common Pleas. 

A paper purporting to be the will of decedent was offered for probate and 
it was objected to for the reason that it was not legible and therefore mean- 
ingless; that it was informal and there was no proof of its execution with tes- 
tamentary intent; that the signature was not the signature of the decedent. 
Held, that there arose such a disputable question of fact as should be passed 
upon by the jury and should be certified to the Court of Common Pleas, that 
an issue might be framed to try the same. 

The testimony of experts to aid the Court in reading the alleged will may 
be heard if the characters are difficult to be deciphered or the language, 
whether technical or local or provincial or altogether foreign, is not imder- 
stood by the Court; in which case the evidence of persons skilled in deciphering 
writings, or who understood the language in which the instrument is written, 
or the technical or local meaning of the terms which are employed, is admis- 
sible to declare what are the characters or to translate the instrument or 
decipher the proper meaning of particular words. 

Petition for issue, No. 160 Feb. Term, 1919. 0. C. Erie County. 

C. T. Bryan, for the will. 

L. E. Torry and Milloy & Gilson, contra. 

WHITTELSEY, J., June 16, 1919— This proceeding comes into 
Court upon the certificate of the Register of Wills in accordance 
with the provisions of Sec. 19 of the Act of Assembly approved 
June 17, 191T., P. L. 424, in and by which certificate he certifies 
the records and proceedings had before him for determination by 
the Court, of the disputable and difficult matters in relation to the 
probate of a paper writing alleged to be the last will of C. W. Cross, 
also known as Will Cross, deceased. The petition or certificate of 
the Register avers that letters of Administration were granted 
Feb. 4th., 1919, to L. E. Torrey, Esq., upon proof of the death of 
C. W. Cross, intestate, and the renunciation of the next of kin, and 
at their request. 

That on March 10, 1919, a petition was filed by Jay Cole alleg- 
ing that the said C. W. Cross died testate, and a pai)er purporting 
to be the last will and testament of the said C. W. Cross was pre- 
sented to the Register of Wills for probate; and that the said paper 
purporting to be the last will and testament of C. W. Cross (which 
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is attached to the said petition) is informal in character and in 
many resi>ects not clearly legible, and a question as to whether the 
said instrument should be admitted to probate constitutes in the 
opinion of the Register a difficult and disputable matter, which he 
certifies to the Court for determination as above stated. 

John Cherry, one of the heirs at law of the said C. W. Cross, 
objects to the probate of the said paper as the last will and testa- 
ment of C. W. Cross for the following reasons : 

First. The provisions therein are vague, uncertain and indefi- 
nite, and no one can determine from the language of the paper 
just who was intended as legatee. 

Second. For the reason that the writing is in lead pencil, 
blotted, blurred and so indistinct that it cannot be read without 
the aid of a glass;. and even then cannot be deciphered so one can 
be reasonably sure that he ^las made an exact reproduction of the 
instrument in the language in which it was intended to be written. 

Third. The writing does not contain any of the formal requi- 
sites of a will, and in no place does it declare that it is the will of 
C. W. Cross. 

Fourth. It is not signed at the end thereof, as required by 
the Act of Assembly. 

Fifth. It is not testamentary in character, and was not found 
among the valuable papers of the deceased after his death. 

Sixth. For the reason that the evidence offered was not suf- 
ficient to prove that the writing together with the signature, was 
in the handwriting of C. W. Cross. 

Edward M. Cherry, another one of the heirs at law of the ssdd 
C. W. Cross, deceased says that the so-called will offered for pro- 
bate should not be probated for the following reasons, namely : 

First. The alleged will is not in writing in any sense of the 
word, because it is not legible. 

Second. Inasmuch as the words cannot be deciphered, the 
paper is meaningless ; and the devises and bequests alleged to have 
been made are absolutely uncertain. 

Third. The alleged will is destitute of every formal act of 
authentication ; is blurred, uncertain and illegible ; and there is no 
proof of public or other act or adoption. 

Fourth. The alleged will is not signed at the end thereof. 

Fifth. There is no proof offered that the paper, if written by 
the decedent, was executed with testimentary intent. 

Sixth. The alleged will was not signed by C. W. Cross, the 
decedent. 

It appears from the testimony taken in this case that C. W. 
Cross, alias Will Cross, died January 20, 1919, and that at the time 
of his death he was a resident of Conneaut Township, Erie County. 
Sometime prior to his death, and up to Jimuary 1, 1919, the de- 



Digitized by VjOOQIC 



1] ERIE COUNTY LAW JOURNAL 85 

Estate of C. W. Cross, alias Will Cross, Deceased. 

cedent resided with Charles Kiiickerbocker at Ripley, New York, a 
brother-in-law — that is, Cross married Knickerbocker's wife's sis- 
ter. He left Knickerbocker's January 1, 1919, and did not go back 
there. On the 8th day of February, 1919, Knickerbocker found the 
alleged will in a vest belonging to Cross, which was hanging up- 
stairs in the front room of the house, and which had been occupied 
by Cross when he lived there. It was in the upper left-hand 
pocket of the vest, which was produced in Court. 

Vina Knickerbocker, wife of Charles Knickerbocker, took the 
paper and gave it to Mr. Bryan, Attorney. Three witnesses were 
called who testified that they had seen Cross write his name, and 
that the signature "Will Cross" to the paper, was written by the 
decedent. Three other witnesses who had seen him write his 
name, testified that the name "Will Cross" on the paper, alleged to 
be the will of C. W. Cross, deceased, was not in the handwriting of 
the said C. W. Cross. 

The evidence shows that the decedent was a man of very 
limited education, and in the latter days of his life did not write 
anything but his signature to receipts, checks and papers pre- 
pared by others for his signature. The parer in question, alleged 
to be his will, is written with a lead pencil and is scarcely legible,— 
in fact we are unable to read it. The evidence further shows that 
on the evening before he died, the decedent stated that he had no 
will, and requested Mr. Hewitt to go to Albion and get Ed. Deriar, 
a Justice of the Peace, to make his will. Mr. Hewitt went the next 
morning and saw Mr. Deriar, who was busy, but agreed to go ta 
Cross' at five o'clock P. M. of that day. Mr. Cross died at 2:30 
P. M. and in consequence thereof, no will was made at the time 
fixed. The decedent had a desk and safe in his home in which to 
keep his papers. At one time Cross had a will and destroyed it. 
The evidence tends to show that he uniformly signed his name 
"C. W. Cross." A serious objection to the paper seems to be that 
it is written with a lead pencil, and the words are so blurred and 
indistinct as it seems impossible to read it in its entireity ; and we 
are unable to do so, and as before said, have not been aided by the 
testimony of any witness who can read it. We are therefore unable 
to decide what disposition is made of his property in- this pai)er, 
^nd whether or not it is a testamentary instrument. There ib a 
conflict in the evidence as to whether or not the decedent's signa- 
ture is to the will. His name is **C. W. Cross," but the witnesses 
called say the name "Will Cross" is at the bottom of the paper. 
The evidence tends to show that he was known among his acqiiaint- 
onces as "Will Cross" or "Bill Cross." If we could read this paper, 
and an issue could be ordered to try the question as to whether or 
not the decedent signed the paper, that is a question of fact. It 
seems, however, that the testimony of experts to aid the Court in 
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reading the instrument may be heard if the characters are difficult 
to be deciphered or the language, whether technical or local or 
provincial or altogether foreign, is not understood by the Court; in 
which case the evidence of persons skilled in deciphering writings, 
or who understood the language in which the instrument is writ- 
ten, or the technical or local meaning of the terms which are em- 
ployed, is admissible to declare what are the characters or to 
translate the instrument or decipher the proi)er meaning of par- 
ticular words. 

ORDER 

And now, to-wit, June 16, 1919, being of the opinion that the 
questions of fact in dispute should be submitted to a jury to de- 
cide, we will certify the case to the Court of Common Pleas, that 
an issue be formed to try the same. 



In the Matter of the Alleged Will of C. W. Cross, also known as 

Will Cross, Deceased. 
Erie County, ss : 

The Commonwealth of Pennsylvania to the Judges of the 
Court of Common Pleas of the said County, Greeting: Whereas 
C. W. Cross, also known as Will Cross, a resident of the township 
of Conneaut in the said County, died on the 28th of January, 1919 ; 
and that on the 4th day of February, 1919, Edward M. Cherry, 
John W. Cherry and Laura Culver, alleged to be the next of kin of 
the said C. W. Cross, deceased, renounced their right to adminis- 
trator on said estate, and letters of administration were granted at 
their request to L. E. Torry, Esq., and 

Whereas, on the 10th day of March, 1919, the petition of one 
Jay Cole was presented to the Register of Wills of said County, 
averring (inter alia) that since the death of the said C. W. Cross, 
also known as Will Cross, and since the letters of administration 
were granted to L. E. Torry, Esq., as aforesaid, the last will and 
testament of C. W, Cross, otherwise known as Will Cross, had been 
found, a copy of which will is attached to the said petition, from 
which it appears that the following named persons were named as 
legatees in said will, namely: Mother Cole, fifteen ($1500)* Dollars; 
Crin Dearborn, two thousand ($2000) Dollars; Jay Cole, two 
thousand ($2000) dollars; Mary Knickerbocker, two thousand 
($2000); Vina Knickerbocker and Charley Knickerbocker; and 
prayed that the letters of administration granted to L. E. Torry, 
Esq., upon the estate of the decerlent be revoked and that th^ last 
will and testament of C. W. Cross, otherwise known as Will Cross, 
be admitted to probate ; and that letters testamentary be granted 
to Charles Knickerbocker, according to the reouest contained in 
the last will and testament, and 

Whereas the said Register of Wills did on the 17th day of 
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March, 1919, allege that the paper accompanying the said petition 
of Jay Cole, purporting to be the last will and testament of the said 
C. W. Cross, deceased, (which is attached to this petition) is in- 
formal in character and in many respects not clearly legible, and a 
question as to whether said instrument should be admitted to pro- 
bate by the said Register constitutes in the opinion of the said 
Register a disputable and difficult matter, therefore in accordance 
with the provisions of Sec. 19 of the Act of Assembly approved 
June 7, 1917, P. L. 424, the said Register of Wills did certify the 
entire record in the said case to the Orphans' Court for determina- 
tion by the said Court of the disputable and difficult matter re- 
ferred to, and 

Whereas the said Edward M. Cherry, John W. Cherry and 
Laura Culver, the next of kin of the said C. W. Cross, deceased, did 
aver that the said paper writing is not the last will and testament 
of the said C. W. Cross, deceased, for as they say, it was not signed 
at the end thereof ; and that the words "Will Cross" alleged to have 
been written by the said C. W. Cross, are not in the handwriting 
of the said C. W. Cross, deceased ; and they aver that the words in 
the said paper writing are so illegible and blurred and indistinct 
that the said writing cannot be read in its entirety, and it is there- 
fore not in writing as required by the Act of Assembly, and 

Whereas the Court has heard the testimony as to the facts 
averred on the one side and denied on the other, upon which it has 
been determined that there is a dispute as to matters of fact which 
ought to be submitted to a jury, therefore we command you that 
you cause an action to be entered upon the records of the Court of 
Common Pleas of the County of Erie as of the date of the delivery 
of this our precipe in the office of the Prothonotary of said Court, 
in which the said Mother Cole, Flora Cross, Crin Dearborn, Jay 
Cole, Mary Knickerbocker, Vina Knickerbocker and Charley 
Knickerbocker shall be plaintiffs and Edward M. Cherry, John W. 
Cherry and Laura Culver shall be defendants ; that an issue may be 
formed upon the merits of the controversy to try all matters in dis- 
pute between the said parties in regard to said paper writing, in 
due course, according to the practice in our said Courts in actions 
commenced by writ ; and further, that you cause all other persons 
who may be interested in the estate of C. W. Cross, deceased, his 
heirs, relations, or next of kin, devisees, legatees and executors, to 
be warned that they may come into our said Court and become 
party to the said action if they shall see cause; and that you 
certify the result of the trial so had in the premises to our said 
Court. 

In witness whereof, I, Edward L. Whittelsey, one of the Judges 
of the said Court, have hereunto affixed my hand and caused the 
seal of the said Court to be affixed this 16th day of June, A. D. 
1919. 
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ILLINOIS REFRIGERATOR CO. VS. H. S. SCHNEIDER. 

Contracts — Breach — ^Measure of Damages for non-accept- 
ance 

If the buyer wrongfully neglects or refuses to accept and pay for goods, 
the seller may maintain an action against him for damages for not accepting, 
the measure of damages for non-acceptance is the estimated loss directly 
and naturally resulting from the breach of the contract in the natural course 
of events; and where there is an available market for the goods, is prima 
facie to be ascertained by the difference between the contract price and 
the market price at the agreed time and place of delivery. 

Affidavit of defense in nature of demurrer, No. 373 May Term, 
1919. C. P. Erie County. 

James P. Rossiter for plaintiff. 
William E. Hirt for defendant. 

WHITTELSEY, J., June 21, 1919— In our opinion, the ques- 
tion of law raised by the affidavit of defense must be decided 
against the defendant. The affidavit of defense is in the nature of 
a demurrer and admits the truth of the matters of fact that are 
alleged in plaintiff's statement ; among which are that the defen- 
dant ordered the refrigerators in question shipped to him at Erie, 
Penna., at an agreed price; that they were shipped and arrived at 
Erie; that the defendant was duly notified of the shipment and 
arrival at Erie; that he, refused to accept and pay for them; that 
plaintiff sold the refrigerators at a loss and was compelled to pay 
freight and other expenses amounting together with the loss, to 
$402.89, for which amount he claims judgment. 

If the buyer wrongfully neglects or refuses to accept and pay 
for goods, the seller may maintain an action against him for dam- 
ages for not accepting. The measure of damages for non-accept- 
ance is the estimated loss directly and naturally resulting from the 
breach of the contract in the natural course of events ; and where 
there is an available market for the goods, is prima facie to be as- 
certained by the difference between the contract price and the 
market price at the agreed time and place of delivery. Hale on 
Damages, page 237. 

ORDER 

And now, to-wit, June 21, 1919, the question of law raised in 
the affidavit of defense in the nature of a demurrer, is decided 
against the defendant, and he is permitted to file a supplemental 
affidavit of defense to the averrments of the statement within 
fifteen days. 
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GHEROMATI V. WILLIAMS, EXECUTRIX. 

Life Insurance — Assignments of Policy may be made in cer- 
tain cases by delivery — Possession prima facie evidence of title. 

Possession of a policy of life insurance is prima facie evidence that the 
person holding it has title to it and is entitled to the proceeds; and when 
possession is in a creditor it is a question for the jury whe^ther or not the 
policy had been delivered as security for the debt. 

A life insurance policy payable to the legal representatives of the in- 
sured may be transferred by mere delivery, without written assignment. 

If the insurance company sees fit to pay, proof of interest does not di- 
minish the rights of the assignee with no insurable interest, as against the 
personal representatives of the insured. 

Motion for judgment non obstante veredicto, No. 131, Novem- 
ber Term, 1918. C. P. Erie County. 

W. G. Crosby for plaintiff. 

Gunnison, Fish, Gifford & Chapin for Executrix. 

ROSSITER, P. J., June 21, 1919— This was an action brought 
by Joseph Gheromati against the Equitable Life Assurance Society 
of the United States, Flora Williams, Executrix, intervening. The 
testimony in the case, briefly stated, is as follows: That in the 
lifetime of Simon Williams, deceased, the Equitable Life Assur- 
ance Society of the United States issued an ordinary life policy 
No. 1,932,493 to Simon Williams, by which it assured his life and 
agreed to pay at its home office in the City of New York one thous- 
and ($1,000) dollars to his executors, administrators or assigns, 
upon proof of his death, etc. That Simon Williams died on the 
20th day of March, 1918, and at the time of his death the life in- 
surance policy so issued was in possession of plaintiff, and has been 
in his possession since ; that Simon Williams in his lifetime became 
largely indebted to the plaintiff, as evidenced by judgments Nos' 
655, 656, 657, 658 and 659 May term, 1917, all of which still remain 
unsatisfied of record. The Insurance Co. made no contest, but paid 
the money into" a Trust Company by order of Court, where it now 
lies. 

At the trial we were of the opinion that possession of a policy 
of life insurance was prima facie evidence that the person holding 
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it had title to it, and we left it to the jury to say from the fact of 
the possession of the policy being in the plaintiff, and from the 
further fact that the deceased, Simon Williams, was largely in- 
debted to him, as evidenced by the record super, whether or not 
the inferences were that the i)olicy had been delivered to the plain- 
tiff as part security for the debt. It has been held that the posses- 
sion of a policy of life insurance is prima facie evidence that the 
person holding it has title to same, and consequently a right to the 
proceeds. 

4 Joyce Law of Insurance, 2nd. Ed., page 3981, Sec. 2333. 

May on Insurance, page 81, Sec. 395. 

Dagen on Life Insurance, Sec. 297. 

Ruling Case Law, Vol. 14, page 1001, Sec. 174. 

That a life insurance policy payable to the legal representatives 
of the insured may be transferred by mere delivery, without writ- 
ten assignment : 

Gledhill vs. McCombs, 45 L. R. A. (new series) 26. 

Hani vs. Germania Life Insurance Co. 197 Pa., page 276. 

Athertonvs. Phoenix Life Insurance Co., 109 Mass., page 33. 

Hewins vs. Baker, 161 Mass., page 320. 

That if the company sees fit to pay, proof of interest does not 
diminish the rights of the assignee with no insurable interest, as 
against the personal representatives of the insured. Grigsby vs. 
Russell, 322 U. S. 149; 36 L. R. A. (N. S.) 642. 

It was undisputed that the policy was in the possession of 
plaintiff at the time of Simon William's death. There was no con- 
tention that that possession was wrongfully obtained. The i)olicy 
being payable to the legal representatives of the insured, was 
transferrable by delivery without written assignment, and the 
company saw fit to pay. Therefore if this delivery was an assign- 
ment to the plaintiff, his right to recover was not diminished as 
against the personal representatives of the deceased, and there 
was no one else claiming. Hence we said to the jury that **a writ- 
ten assignment of an insurance policy is not always necessary — 
that an assignment may be made of a policy of insurance by de- 
livery ; and if you find that this policy was delivered to the plaintiff 
in this case in the lifetime of Simon Williams, and that it continued 
on in his possession down to the present time, and you further find 
that Simon Williams was largely indebted to him, then we leave it 
to you to say whether or not the inference is that this policy was 
assigned and delivered to the plaintiff as a security for this debt. 
Simon Williams having died the plaintiff's mouth is closed as to 
what took place between him and Simon Williams. But if you find 
the inferences, meager as they are in this case, from all this evi- 
dence, that this policy was assigned to the plaintiffff as a security 
for this debt, or in any other lawful manner to secure the pavment 
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of this debt, you would be warranted in finding a verdict in favor 
of the plaintiff for the amount of the policy." In this we find no 
error, and as that was about all there was to the case, it folloAys 
that the rule should be discharged. 

And now, to-wit, June 21st, 1919, the rule granted December 
6, 1918, to show cause why judgment should not be entered N. 0. V. 
is discharged, and the prothonotary is directed to enter judgment 
on the verdict upon payment of the fee bill. 



MERCHANTS BANK V. BROWN. 

Judgment — Rule to open — Burden of proof — Contemporane- 
ous parol agreement. 

In the application to open a judg ment, the burden of proof is on the de- 
fendant to establish the facts necessary to relieve him from the payment of 
the judgment against him. 

Parol evidence is admissable of a contemporaneous agreement which 
induced the execution of a written co ntract, though it may vary, change 
or reform the instrument; but such oral agreement must be shown by evi- 
dence that is clear, precise and indubitable. 

Where a chancellor would not reform, or ought not to reform, a writ- 
ten instrument because of the doubtfulness of the parol evidence to set it 
aside, he should not allow twelve chancellors in a jury box to nullify it. 

Rule to open judgment. No. 512 February Term, 1919. C. P. 
E]'ie County. 

Gunnison, Fish, GifFord & Chapin and Otto A. Stolz for 
plaintiff. 

Shreve & Shreve for Defendant. 

WHITTELSEY, J., June 21, 1919— This is an application to 
open a judgment entered upon a note under seal, with power of 
attorney attached, authorizing judgment to be entered thereon. 
From the evidence taken it appears that the defendant on the 29th 
day of December, 1916, subscribed for twenty shares of the capi- 
tal stock of the Meadville Brewing Company, a corporation, of the 
par value of fifty ($50) dollars each; and in payment thereof he 
give his note to the company for one thousand ($1,000) dollars. 
Subsequently thereto he paid two hundred fifty ($250) dollars on 
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the note, and gave a new note for seven hundred fifty ($750) dol- 
lars, being the note now in suit. This note was discounted at the 
Merchants National Bank of Meadville, Pa., and the certificate of 
the twenty shares of stock issued the defendant, Lewis Brown, was 
deposited as collateral security with the note. At the time of the 
purchase of this stock he was made agent of the Brewing Com- 
pany for distributing the beer in Northwestern Pennsylvania, and 
continued to act as such distributer until on or about May 5th, 
1917, when the defendant became indebted to the company in the 
sum of two thousand seven hundred sixty-one and 90-100 
($2,761.90) dollars. Thereupon they discontinued selling beer to 
the defendant and entered into an arrangement with F. P. Fieger 
to sell the beer in the same territory. 

The defendant contends in his affidavit of defence that "it was 
agreed upon and understood at that time by all the parties inter- 
ested that the said F. P. Fieger was to take over the said agency 
upon the same terms and for the same consideration that had been 
agreed upon when the defendant became the agent of the com- 
pany," and "that upon the cancellation of his agency and the form- 
ation of the new agency as stated, it became the duty of the said 
Meadville Brewing Company to return to the defendant the note 
which he had given, and for which in consideration of the said note, 
the defendant was to have the said agency, but the said Meadville 
Brewing Company has failed and neglected so to do." 

It must be conceded that the burden of proof is on the de- 
fendant to establish the facts necessary to relieve him from the 
pajntnent of the judgment against him. It is undoubtedly true that 
parol evidence is admissible to establish a contemporaneous oral 
agreement, which induced the execution of the written contract, 
though it may vary, change or reform the instrument; but this 
agreement must be shown by evidence that is clear, precise and 
indubitable; and this can only be done by the testimony of two 
witnesses, or one witness corroborated by circumstances equivalent 
to another. Thomas & Sons vs. Loose, Seaman & Co., 114 Pa., 
page 35. 

The testimony to alter and overthrow a written agreement 
must be clear, precise and indubitable, and it must be of a higher 
and greater degree than is necessary to qualify or contradict or 
change a parol agreement. Keystone Axle Co. vs. Leyda et al., 
388 Pa., 322. 

Parol evidence is admissable of a contemporaneous agreement 
which induced the execution of a written contract, though it may 
vary, change or reform the instrument ; but such oral agreement 
must be shown by evidence that is clear, precise and indubitable. 
Sutch's Estate, 201 Pa., page 305. 

Where a chancellor would not reform, or ought not to reform 
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a written instrument because of the doubtfulness of the parol 
evidence to set it aside, he should not allow twelve^chancellors in a 
jury box to nullify it. 

Ogden vs. Phila. & Westchester Traction Co., 202 Pa., 480. 

Replogle vs. Singer, 19 Sup., page 442. 

Butler vs. Keller, 19 Sup., page 472. 

On the defendant's own showing, there is no evidence that he 
was to have the exclusive agency to sell the beer of the Meadville 
Brewing Co. for an indefinite period of time. It appears that h^ 
did have the agency from the time the arrangement was made 
until about May 5, 1917, when he was indebted to the company for 
beer furnished him in the sum of $2,761.90; at which time the 
agency was taken away from him on account of his indebtedness. 
But he still retained his stock in the company, which was hypothe- 
cated in the bank with the note in suit. There does not seem to be 
anything that amounts to the dignity of evidence that the Mead- 
ville Brewing Company ever agreed at any time to return the de- 
fendant the note in suit. The minute book containing a record of 
the corporation and directors' meetings, has been produced in evi- 
dence, and searched, and no record of any action of that sort can 
be found. Surely it cannot be successfully contended that an 
obligation owing to a corporation like the one in question, can be 
cancelled by the mere talk of an officer of the corporation, when it 
is specifically denied by that officer. After having examined all of 
the evidence in the case, we are clearly of the opinion that it is not 
sufficient to warrant the opening of the judgment. 

ORDER 

And now, to-wit, June 21st, 1919, the rule to show cause why 
the judgment in this case should not be opened and the defendant 
I .-t into a defence is discharged. 
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IN RE CHARTER OF NO-TOBACCO CORPORATION. 

Corporations — Charter Application — ^Membership — Purpose— 
Anti-Tobacco — Political Purpose. 

Corporations of the first class do not "transact business" in the sense in 
which these words are commonly used; their "business" consists in carrying 
into effect a purpose, not in making money. Each has its place of meeting 
within the county where it is incorporated, and must at all times be under the 
supervision and control of the Court that gave it life. The authority of this 
Court does not extend to "All the States of the United States of America," 
hence it would be improper to approve a charter of the proposed corporation 
intending to establish places in which to transact its business in the county 
and State as well as in other States. 

An appilcation for a charter for a first class corporation was refused 
where it omitted all references to age, sex, character and citizenship of new 
members. In view of the declared purpose of the incorporart^ors, both as re- 
spects the selection of places in which business is to be tranacted and the 
objects to be accomplished, the Court should be advised as to terms and con- 
ditions of membership. 

A charter will be refused where petitioners state the purpose of the pro- 
posed corporation is — ^"to educate the public to a knowledge of the evils of the 
use of tobacco" and "to secure by law the prohibition of the culture, sale and 
use of tobacco." 

The use of the word "educate" in stating the purpose of a proposed corpor- 
ation does not bring it within the provisions of sub-division II of Section 2 
of the Corporation Act of April 29, 1874, as a "benevolent, charitable, educa- 
tional or missionary undertaking," when the petition for incorporation shows 
the purpose to be promulgation and propagation of theories respecting the 
effects and consequences of habits and customs^ concerning which persons of 
equal intelligence differ and doctors disagree. 

Application and Exceptions. No. 665 July Term, 1919. C. P. 
Allegheny County. 

James H. Gray, for petitioners. 
A. 0. Fording, for protestants. 

CARPENTER, J., June 19, 1919.— The Corporation Act of 
1874 requires that the certificate of incorporation of a proposed 
corporation of the first class shall be acknowledged by at least 
three of the subscribers, before the Recorder of Deeds of the 
county in which the business of the corporation is to be transacted, 
and presented to a law judge of said county, who is required to 
peruse and examine said instrument and if it is found to be in 
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proper form and within the purposes named in the first class and 
shall appear lawful and not injurious to the community, he shall 
endorse thereon these facts and shall order and decree thereon that 
the charter is approved and that upon the recording of the said 
charter and order the subscribers thereto and their associates 
shall be a corporation for the purposes and upon the terms therein 
stated. 

It will be noted that the acknowledgement must be before the 
Recorder of Deeds of the county, and the charter must be perused 
ard examined by a law judge of the county, in which the business 
of the corporation is to be transacted. The purpose of these re- 
quirements, so clearly expressed, is manifest and comment unneces- 
sary. But notwithstanding the clarity of expression, the dominant 
thought in imposing the requirements quoted, seems to have been 
overlooked or ignored in stating the place, or rather the places, 
where the business of this proposed corporation is to be transacted. 
Corporations of the first class do not ''transact business" in the 
sense in which these words are commonly used; their "business" 
consists in carrying into effect a purpose, not in making money. 
Each has its place of meeting within the county where it is incor- 
porated, and must at all times be under the supervision and control 
of the Court that gave it life. The authority of this Court does 
not extend to "All the States of the United States of America," 
hence it would be improper to approve a charter of a proposed cor- 
poration intending to establish places in which to transact its 
business — 

"in the City of Pittsburgh, County of Allegheny and Common- ^ 
wealth of Pennsylvania * * * and in all the States of the 
United States of America." 

The right of a corporation to transact business outside the 
county or state and the right of the individuals who compose it, to 
propagate their views or seek adherents or converts elsewhere are 
essentially different. 

A further objection to the granting of this charter is that it is 
silent respecting increase in membership. Having no provision 
respecting admission to membership, it omits all reference to age, 
sex, character and citizenship of new members. It is pertinent, 
therefore, to inquire who are to compose the corporation, other 
than those named in the application, and what are the requisite to 
membership. In view of the declared purpose of the incorporators, 
both as respects the selection of places in which business is to be 
transacted and the objects to be accomplished, the Court should 
be advised as to terms and conditions of membership. The judge 
may be, and in this instance is, entirely satisfied respecting the per- 
sonnel of the proposed corporation, but the good character of the 
petitioners is not a guaranty that the control of the organization 
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will continue in the hands of persons of equally high standing, and 
in view of the large field selected for cultivation by petitioners it is 
possible the management of the corporate affairs may ultimately 
come under the control of persons concerning whom the Court 
can have no information; persons not within its jurisdiction. A 
further reason for withholding approval is, that two distinct pur- 
poses are stated, one of which, it is claimed, is educational, the 
other, though not so stated, being political. Insofar as the educa- 
tional purpose avowed is concerned, it appears to be predicated 
upon a postulate — to-wit : "The use of tobacco is an evil,'' and that, 
to educate the public to a knowledge of this assumed fact, peti- 
tioners are entitled to incorporate for the purpose of "supporting 
an educational undertaking." 

Whether the purpose stated brings this application within the 
pi'ovisions of Sub-division II of Section 2 of the Act of 1874 author- 
izing the formation of corporations for "The support of any 
benevolent, charitable, educational or missionary undertaking," 
may be questioned. I am inclined to the opinion it does not. I am 
not persuaded that when this law was enacted it was intended to 
provide for the incorporation of associations for the promulgation 
and propagation of theories as to the effects and consequences of 
personal habits and immemorial customs, especially if not contra 
bonos mores, and concerning the physical consequences of which, 
laymen of equal intelligence differ radically and doctors disagree. 
Conceding it incontrovertible, for present purposes, that the use of 
tobacco by a growing child is detrimental to physical and mental 
development, does not furnish a reason for approval of this charter 
ill the face of the objections mentioned. That the second purpose 
in seeking incorporation is political is frankly admitted, not that 
petitioners use the word, but they say their ultimate purpose is 
to secure by law, prohibition of the culture, saleanduseof tobacco." 
It matters not what particular change is desired or what name is 
adopted by the organizers, if the purpose is to effect a change in 
government or governmental policy it is political. 

Charter disapproved and refused. 
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Negligence — Master and servant — Proof of liability — Sign 
upon automobile — Presumption. 

The plaintiff, in action of trespa ss to recover for personal injuries sus- 
tained by reason of the negligent operation of a motor vehicle by defendant 
through its employee, must, in order to recover, show that the relation of 
master and servant existed between the defendant and the person in charge 
of the car at the time of the accident; that the servant was engaged in his 
master's business and within the scope of his employment at the time the 
tortious act was committed, resulting in injury, and the test of liability is 
whether the servant at the time of plaintiff's injury was acting within the 
scope of his authority. This may be established in two ways, (first) by 
direct proof that the automobile was in the control of defendant, that its 
operator was in his employ, acting within the scope of his authority, in the 
furtherance of his master's business; or (second) by inference deducted 
from the fact that the car being operated bore the sign or name of de- 
fendant. 

Where the name of the defendant appears upon the vehicle operated, 
this fact raises a presumption not only that the car is being operated by a 
servant or employee of the defendant, but that such servant or employee 
is acting within the scope of his employment and for the purpose of fur- 
thering his master's business; and while this presumption establishes a case 
prima facie, it is rebuttable presumption, but is sufficient in itself to carry 
the case to the jury. But where the name of defendant does not appear upon 
the vehicle, and an ordinary automobile was being operated, no presumption 
is raised. 

Scheel v. Shaw, 252 Pa., 451, followed. 

Rule for judgment non obstante veredicto. No. 107, Septem- 
ber Term, 1917, C. P. Erie County. 

Marsh and Eaton for plaintiff. 

J. M. Sherv^in and W. S. Carroll for defendant. 

ROSSITER, P. J., June 27th, 1919.— This is an action of tres- 
pass broug'ht by the plaintiff to recover damages for personal in- 
juries on account of the negligent operation of an automobile by 
the defendant through its agents, servants and employees. The 
case was submitted to the jury and a verdict rendered in favor of 
the plaintiff for two thousand five hundred ($2,500) dollars. The 
defendant thereupon made a motion for judgment non obstante 
veredicto upon the whole record, a point for binding instructions 
having been refused. 

The law undoubtedly is as outlined by Justice Walling in 
Scheel vs. Shaw, 252 Pa., 451, that the plaintiff in order to recover 
must show that the relation of master and servant existed between 
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the defendant and the person in charge of the car at the time of 
the accident; that the servant was engaged in his master's busi- 
ness and within the scope of his employment at the time the tor- 
tious act was committed, resulting in injury; and the test of lia- 
bility is whether the servant at the time of plaintiff's injury w^ 
acting within the scope of his authority, in the furtherance of his 
master's business. Luckett vs. Reidhard, 248 Pa., page 24. These 
facts, which must be established in the plaintiff's case by the 
v»^eight of the evidence, in order to permit him to recover, may be 
established in either one of two ways : First, by direct proof that 
the automobile was in control of defendant ; that its operator was 
in his employ, acting within the scope of his employment and 
authority, and in the furtherance of defendant's (the master's) 
business ; or second, by inference deducted from the fact that the 
car being operated bore the sign or name of the defendant. 

After careful examination of the authorities cited by both 
plaintiff and defendant, we believe that this case is ruled by Scheel 
vs. Shaw, 252 Pa., page 451; and that the case at bar and that 
case are on all fours except that the case now before us for 
our consideration has one more reason for the application of the 
rule invoked in the Scheel case than the Scheel case itself. In the 
Scheel case, the owner had given consent to the chauffeur to oper- 
ate the car, while in this case there is no proof that consent was 
given, unless by acquiescence. Otherwise the cases are exactly 
the same. It is admitted here that the defendant owned the car ; 
that Johnson, an employee (though there is no proof that he was a 
chauffeur) was operating it; that it was sometimes housed on 
Johnson's premises. But there was not the slightest proof that at 
the time of the happening of the accident, Johnson was operating 
the automobile in the line of his employment and in the further- 
ance of his master's business. All the testimony on that subject is 
to the effect that he was not operating it in the line of his employ- 
ment or in the furtherance of his master's business, but on a per- 
sonal errand of his own, viz : in going after his daughter, to convey 
her from the Burke Electric Company's works in the western part 
of the city to his home in the eastern part of the city at 911 Ger- 
man Street. Hence, we should have given binding instructions to 
the jury to find for the defendant; and it therefore follows that 
judgment non obstante veredicto should be entered now. The law 
seems clear after examination of the authorities, that where the 
name of the defendant appears upon the vehicle operated, that this 
fact raises a presumption not only that the car is being operated 
by a servant or employee of the defendant, but that such servant 
or employee is acting within the scope of his employment and for 
the purpose of furthering his master's business;; and while this 
presumption establishes a case prima facie, it is a rebuttable pre- 
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sumption, but is suflScient in itself to carry the case to the jury; 
and even though an affirmative defense is made, denying owner- 
ship, employment, or that the car was being operated in the 
furtherance of the defendant's business, still the presumption 
raised and the affirmative defense are both for the jury and not 
for the Court. But where the name of the defendant does not 
appear upon the vehicle, and an ordinary automobile, such as was 
used here, (a Ford) was being operated, no presumption is raised. 
Hence the facts upon which to base liability in such a case must be 
established by the proof, and if any one of the requisite proofs is 
lacking, viz : such as that the operator was acting within the scope 
of his employment and in furtherance of the master's business, 
then there can be no recovery; for the test as laid down by our 
Supreme Court is whether the servant at the time of the plaintiff's 
injury was acting within the scape of his authority and in the 
furtherance of his master's business ; and if these facts have not 
been established, either by inference or by direct proof, the re- 
quirements as measured by the test are not met, and the plaintiff's 
case fails. No presumption arose in this case, nor was there the 
slightest proof that Johnson was acting within the scope of his 
authority or in the furtherance of his master's business ; or proof 
of what his authority, employment, or the master's business was. 
The plaintiff's case fails therefore, and judgment must be entered 
for the defendant. 

It is true as urged at the argument, that Mr. Johnson had at 
times either assumed the privilege of taking some of the employees 
home with defendant's automobile, after their employment had 
ceased, or that those in authority had tacitly consented to his oc- 
casionally taking employees home, but we believe this unimportant 
for two reasons, the first being that the undisputed evidence is that 
Johnson had before this accident let the employees disembark at 
their respective residences, and at the time of the accident was 
proceeding on an errand of his own, viz, to obtain his daughter. 
The second is, that even if the accident had occurred while con- 
veying the employees to their homes, there being no proof that 
such conveyance was part of the contract of their employment, it 
is immaterial, for the point is squarely ruled in Scheel vs. Shaw 
super, that even though consent had been given, such consent did 
not impose liability. Nor is there any question of "deviation" here, 
conceding the automobile was stored at Johnson's home at 911 
German Street, as Twelfth and Poplar Streets, where the accident 
occurred, is almost due west of defendant's Myrtle Street works, 
while 911 German Street is almost due east. It cannot be said that 
one "diverged" from a route when he has never started on it. 
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ORDER. 
And now, to-wit, June 27, 1919, the rule granted January 17th, 
1919, to show cause why judgment should not be entered non 
obstante veredicto is made absolute, and the Prothonotary is di- 
rected to enter judgment for the defendant upon the whole record 
upon payment of the jury fee. 



SYKES DEPARTMENT STORE VS. THE PENNSYLVANIA 
RAILROAD COMPANY. 

Act of June 29, 1917, P. L. 645 — ^Registration of persons doing 
business under assumed or fictitious name. Carrying on unlawful 
business. Right to maintain suit. 

A person who carries on a business under an assumed or fictitious name 
without having filed the certificate required by the Act of June 28, 1917, 
P. L. 645, is unlawfully carrying on said business. 

The law will not support a claim based upon its own violation. 

An action founded upon a transaction connected with such business can- 
not be maintained. 

Affidavit of defense on question of law. Common Pleas 
Cameron County. 

Nelson L. Allen, for plaintiff. 

J. C. Johnson, for defendant. 

Mccormick, p. J., July 18, 1919.— Fanny Sykes, doing busi- 
ness as Sykes Department Store, brought her action against the 
Pennsylvania Railroad Company for an alleged breach of contract 
in the transportation of certain merchandise from the city of Phila- 
delphia to Emporium, Pa. The case was originally brought before 
a Justice of the Peace and came into this Court on an appeal. The 
plaintiff filed a statement of her claim and the defendant filed an 
affidavit of defense raising a question of law. 

The evidence shows that Fanny Sykes is the owner of a de* 
partment store in the borough of Emporium, and does business un- 
der the name of "Sykes Department Store." The evidence further 
shows that she has never registered under the Act of the 28th day of 
June, A. D. 1917, P.L. 645, requiring an individual who carries on or 
conducts any business under an assumed name or fictitious name, 
style or designation, to file a certificate to that effect setting forth 
the real name of the person owning or interested in said business, 
and also the name or style or designation under which said busi- 
ness is being or will be carried on or conducted. 

The affidavit or defense avers that the plaintiff was unlaw- 
fully carrying on the business of a department store in violation 
of this Act of Assembly, and therefore cannot maintain a suit upon 
any transaction arising out of the conduct of this business. The 
evidence shows that the merchandise for the loss of which this suit 
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was brought was merchandise purchased from a wholesale dealer 
for the purpose of re-selling in this department store. 

This action was brought in the name, or under a designation or 
style which it is unlawful for the plaintiff to use. The law will not 
lend its support to a claim founded on its own violation. 

Judgment is therefore entered for the defendant. 

From Fred A. Johnson, Emporium, Pa. 

The plaintiff argues that "Sykes Department Store" is not a 
fictitious name, style or designation. If it is not a fictitious name, 
style or designation, it is certainly an assumed name taken by the 
plaintiff as a style under which she was doing business. It was a 
designation, a distinguishing name under which the individual, 
Fanny Sykes, was doing business. It was entirely different from 
the individual name of the person whose business it was, and 
therefore comes clearly within the provision of this Act of Assem- 
bly requiring registration. The plaintiff not having registered as 
required by law, was therefore unlawfully carrying on and con- 
ducting this business. 

The question for our determination is whether this fact will 
bar the suit. 

An action founded upon a violation of the laws of the United 
States or of this State, cannot be maintained in the Courts of this 
State. 

Maybin vs. Coulon, 4 Yeates, 24. 

Bagley vs. Beal, 3 Watts, 263. 

It is not necessary that the statute should expressly declare 
the contract to be void. An action founded upon a transaction 
prohibited by statute cannot be maintained although a penalty be 
imposed for violating the law. 

Seidenbender vs. Charles, Administrator, 4 S. & R., 150 ; Col- 
umbia Bridge Co. vs. Halderman, 7 W. & S., 233. 

If the plaintiff cannot open his case without showing that he 
has broken the law, the Court will not assist him. 

Thomas vs. Brody, 10 Barr, 170. 

It has been well said that the objection may often sound very 
ill in the mouth of the defendant, but it is not for his sake the ob- 
jection is allowed. It is founded on general principles of policy 
which he shall have the advantage of contrary to the real justice 
between the parties. 

A statute providing that it shall not be lawful to fix for use 
any gas meter which has not been verified or stamped, as thereby 
provided, has been held to prevent the recovery for gas supplied 
through a meter which had not been so inspected and stamped. 
Also the recovery of the price for threshing grain at a fixed rate 
per bushel, has been held to be prevented where the grain was not 
measured and the quantity ascertained by the dominion measure 
as required by statute. 
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FOLEY VS. EQUITABLE INVESTMENT CO. 

Interest — Agreement to pay interest above legal rate — Act 
of May 28, 1858, P. L. 622 — Borrower may apply excess interest 
upon principal. 

An agreement to pay interest in excess of the legal rate is voidable and 
under the Act of May 28, 1858, P. L. 622, the borrower or debtor is not re- 
quired to pay the creditor the excess over the legal rate, and it is lawful for 
such borrower or debtor at his option to retain or deduct the amount of 
the excess from the debt, and it is immaterial in what form or pretense 
the usurious interest is covered in the contract. 

When judgment is entered upon a note given pursuant to such a con- 
tract, the Court will open the judgment and permit the defendant to show 
the amount of excessive interest paid to the plaintiff which the defendant 
had a right to retain and deduct. 

Rule to open judgment, No. 488, February Term, 1918. C. P. 
Erie County. 

Brooks, English & Quinn, for Plaintiff. 

S. Z. Moore and Gunnison, Fish, Gifford & Chapin for De- 
fendant. . 

Whittelsey, J., August 4, 1919. 

It appears from the evidence that on the 24th day of April, 
1905, and prior thereto, Frederick M. Jackson and John Waldron, 
were doing business as the Household Loan Company. They were 
engaged in loaning money at a high rate of interest,— from twenty- 
five to forty and fifty per cent, for which they took notes from 
persons to whom the money was loaned. Jackson and Waldron 
carried on the business until sometime in 1908, when Orton W. 
Albee became a member of the partnership, and the business was 
continued by Jackson, Waldron and Albee until January 27, 1913, 
when the Equitable Investment Company, the defendant herein, 
was incorporated and continued to carry on the business until the 
money loaned by the plaintiff to the partnership and the defendant 
corporation amounted to thirty-four thousand three hundred 
($34,300) dollars, for which the note on which the judgment in 
this case was entered, was given. The incorporators, in the Equit- 
able Investment Company, were the same persons as under the 
partnership, namely, Frederick N. Jackson, John Waldron and 
Orton W. Albee; and each had the same interest in the capital 
stock of the corporation as he had in the partnership. There 
was no lapse or break in the business carried on at the time of the 
incorportaion. It was conducted the same as before. 
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The evidence tends to show that the plaintiff Foley has re- 
ceived from the partnership and from the defendant, a large 
amount of interest in excess of the amount fixed by law as the 
lawful rate, and the defendant claims that this excess should be 
credited on the judgnient in this case. The plaintiff does not 
deny that he has received interest in excess of the lawful rate, 
but denies the right of the defendant to retain and deduct any 
such excessive interest from the debt in question, for the reason 
he alleges, that the parties are in pari delicto, and that in such 
case the rule in equity is to leave the parties as it finds them, — 
that is, in this case, the money borrowed from Foley upon which 
the partnership and the defendant corporation have paid to him 
an excessive rate of interest, was loaned by them to outside 
parties at a still greater rate; and that in such cases the rule in 
equity is to leave the parties where it finds them. 

In our opinion the case at bar does not come within the rule 
as stated. If would seem that a contract for the payment of 
interest in excess of the legal rate is not prohibited by law. The 
right of the parties to make a loan where the rate of interest 
contracted for exceeds that established by law seems to be es- 
pecially recognized by the Act of May 28, 1858, P. L. 622, fixing 
the legal rate of interest for the loan or use of money; but it is 
provided in that Act that the borrower or debtor shall not be 
required to pay the creditor the excess over the legal rate, and it 
shall be lawful for such borrower or debtor at his option to retain 
and diaduct the amount from any debt. Thus it seems that it was 
not a crime for Foley to receive the excessive interest, nor was 
it a crime for the parties to pay it. 

Estate of Selser and Brother, 141 Pa. 529. 

Nicholson's Appeal, 20 W. N. C. 339. 

But the debtor, the defendant in this case, has exercised the 
option given it by the Act of Assembly to retain and deduct the 
excess from the amount of the debt claimed by the plaintiff as the 
contract for the payment of the excessive interest was not void 
but only voidable at the option of the defendant. 

In our opinion what the defendant and the partnership did 
with the money borrowed from the plaintiff is immaterial in this 
case. If they loaned it at a greater rate than the lawful rate 
fixed by law, the borrowers have a right at their option to retain 
and deduct the excess from the amount of the debt. Not only 
can the defendant make defense against the usury by virtue of the 
Act of Assembly, but it is also entitled to relief in equity. 

Story's Equity Jur. 10th Edition, Sect. 301 and 302. 

Rogers vs. Rathbum, 1st Johnson's Chancery, 367. 

Fanning vs. Dunham, 5th Johnson's Chancery, 152. 
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It is immaterial in what form or pretence the usurious interest 
is covered in the contract. No contract, however framed, is good 
if the ultimate effect would be to receive more than the legal rate 
of interest. 

Earnest vs. Hoskins, 100 Pa. 551 (559). 

Miller vs. Irwin, 85 Pa., 376. 

Campbell vs. Sloan, 62 Pa. 481. 

We are not now undertaking to decide whether or not the 
defendant has a right to retain or deduct from the judgment in 
this case the excessive interest paid by Jackson, Waldron & Albee 
to the plaintiff Foley on the debt assumed by the defendant cor- 
poration. That question can be considered and determined at 
the trial of the case. To permit the defendant to show the 
amount of excessive interest paid to the plaintiff, which the 
defendant has a right to retain and deduct, the judgment must 

be opened, and the defendant let into a defense. 

* 

ORDER. 

And now August 4, 1919, the rule to show cause why judgment 
should not be opened and the defendant let into a defense is made 
absolute ; and an issue is ordered to try how much is owing by the 
defendant to the plaintiff after deducting the interest in excess 
of the lawful rate which has been paid to the plaintiff; the note 
to stand for plaintiff's declaration and the petition to open judg- 
ment to stand as the answer of the defendant in the case. 
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SCARLETT v. MILLCREEK TOWNSHIP SUPERVISORS. 

Roads — Ejectment— Act of June 19, 1901, P. L. 573. 

When a public road is laid out by viewers and their report confirmed 
by the Court and the same is opened with the track within the lines of such 
road as originally laid out, such lines shall remain the boundary lines of such 
road, unless the location of such road has been or may be changed by due 
course of law. 

In order to invoke the rule laid down in the case of Furniss v. Furniss, 
29 Pa. 15, and avojd the Act of 1901, P. L. 573, the defendant must show 
either that the road was not laid out by viewers, or that the report of the 
viewers had not been confirmed by the Court according to law, or the width 
thereof fixed and the road ordered opened, or that the same was not opened 
with the road-bed or track thereof traveled by the public located within the 
lines of such road as originally laid out, or that the location of the road had 
been changed by due course of law. 

Rule for nev^ trial, 78 September Term, 1916. C. P. Erie 
County. 

Gunnison, Fish, GifFord & Chapin for Plaintiff. 

L. E. Torry, Esq., for Township Supervisors. 

Brooks, English & Quinn for Erie Lighting Company. 

Rossiter, P. J., July 31, 1919. 

This was an action of ejectment brought by the plaintiff, 
Robert H. Scarlett, against the Erie Lighting Company and the 
Township Supervisors of Millcreek Township to recover two and 
six hundred forty-two (2.642) thousandths acres of land situate at 
the northwest corner of the Ridge and McCreary Roads, in Mill- 
creek Township. 

The plaintiff claimed title by purchase ; one of the defendants, 
the Erie Lighting Company, by answer filed and in open Court, dis- 
claimed any rights other than those obtained through the Road 
Supervisors to place its poles on part of the land ; the Supervisors, 
while filing no disclaimer, claimed title to only a small portion of 
the land, viz, about five and one-tenth (5.1) feet wide at the Ridge 
Road by about two and thirty-seven (2.37) hundredths feet wide 
on plaintiff's north line and about four hundred twenty-five and 
one-quarter (425.25) feet long. • 

The record offered and admitted in evidence (Road Book **B," 
page 22) shows that in 1833 the McCreary Road was laid out by 
viewers, their report confirmed, and the road ordered by the Court 
to be opened fifty (50) feet wide. This was not disputed. 

The plaintiff proved title out of the Commonwealth and in him- 
self by various conveyances. This was not disputed. 

The defendant showed that the traveled track of the Mc- 
Creary Road had diverged to the west from a point about nine 
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hundred (900) feet north of the Ridge Road, until where it reached 
the Ridge Road it was about five and one-tenth (5.1) feet west 
of the point of divergence. This was not disputed. 

The Act of June 19, 1901, P. L. 573, Sect. 1, reads as follows: 
"Be it enacted, etc, that in all cases where public roads in this 
Commonwealth have been or may hereafter be laid out by viewers, 
and the report of such viewers has been or may hereafter be con- 
firmed by the Court according to law, the width thereof fixed and 
ordered to be opened, and the same has been or may hereafter 
be opened with the roadbed or track thereof traveled by the public 
located within the lines of such road as originally laid out, such 
lines shall be and remain the boundary lines of such road, unless 
the location of such road has been or may be changed by due 
course of law." 

This Act, it is said in Waldershmidt vs. Glenfield Boro, 60 Su- 
perior, 538. was passed to relieve the severity of the rule laid down 
in Furniss vs. Furniss, 29 Pa. Page 15. 

When the plaintiff rested his case he was entitled to a ver- 
dict unless his proofs were overcome by countervailing proof; 
and the burden of the evidence of such countervailing proof was 
on defendants. 16 Cyc. 936; Modern Law of Evidence, Vol. 2, 
page 1142, Sect. 971; Long vs. Eisenhart, 31 Pa. 387; See also 
Hartman vs. Pgh. Inclined Plane Company, 11 Superior 438; 
also 61 N. Y. 322. 

Defendants sought to meet this burden by showing that the 
traveled track of the McCreary Road diverged, and this fact alone 
they urged avoids the Act of 1901 (super), and invokes the rule 
laid down in Furniss vs. Furniss (super), viz, — that the boun- 
daries of the McCreary Road are to be located by measuring twen- 
ty-five (25) feet from the center of the track traveled by the pub- 
lic; and measuring twenty- five (25) feet from the center of that 
portion of the traveled track, which diverged, will throw the west 
boundary line of the McCreary Road into plaintiff's land about 
five and one-tenths (5.1) feet at plaintiff 's north line; and that 
therefore that strip of land belonged to the township of Millcreek. 
But to this proposition we do not agree, for in order to invoke the 
rule in the Furniss case and avoid the Act of 1901, defendant would 
have to show further, either that the road was not laid out by the 
viewers, or that the report of the viewers had not been confirmed 
by the Court according to law, or the width thereof fixed and the 
road ordered opened, or that the same was not opened with the 
road-bed or track thereof traveled by the public located within 
the lines of such road as originally laid out, or that the location of 
the road had been changed by due course of law; as the law un- 
doubtedly is that *omnia praesumuntur rite et solenniter esse 
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acta donee probetur in contrarium." Shaller vs. Brand, 6 Binn. 
435 (447) ; Miller vs. Hershey 59 Pa. 64. For unless these neg- 
ative facts or some of them appear, which they do not, there is 
nothing to show that the requisites of the Act have not been 
complied with, — nothing to iitipeach the record of the McCreary 
Road or to show that the traveled track is not within the lines 
as originally laid out; and hence defendants' contention that the 
facts here bring this case within the rule in the Fumiss case fails, 
and the Act of 1901 controls. 

Neither did the defendants rely upon any prescriptive right, 
doubtless for the. reason that no part of the strip of land in con- 
troversy was being used by the township, and the traveled track 
even where it diverged, was not encroaching upon the land de- 
scribed in the writ, but was wholly within the original boun- 
daries of the McCreary Road as located by both the civil engineer 
for the plaintiff and the civil engineer for the defendant. But 
this fact, while important as a fact, and might become con- 
trolling, was not pertinent under the view w^e take of the case 
as it was presented, and it does not now become necessary to 
consider this phase of it. We were, therefore, in our opinion, 
right in directing a verdict for the plaintiff for the double reason 
that the plaintiff had shown title (which was undisputed) to the 
whole of the land, and the defendant had not shown title to any 
part of it, or any other reason why the title shown by the plain- 
tiff has passed from him. However, upon more mature reflection, 
we are of the opinion that, no disclaimer having been filed by the 
Supervisors, verdict should have been directed for the plaintiff 
for the land described in the writ, and not for the small portion 
of it in controversy. 

It is therefore now ordered that the verdict be so amended 
and the rule granted June 4, 1919, to show cause why a new 
trial should not be granted, is now July 31, 1919, discharged, and 
the prothonotary is directed to enter judgment for the plaintiff 
for the land described in the writ, upon payment of the jury fee. 
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BAUER V. MEYER, ET AL. 

Landlord and Tenant — Repairs and Improvements — Right of 
Landlord to Enter Upon Premises Under Terms of Lease. 

A lessee who holds premises by virtue of a lease which provides "the 
right to label said premises for sale or rent, as also the right of party 
of the first part to enter upon any portion of the same at all times (ac- 
companied by other parties if so desired by party of the first part) to ex- 
amine into their condition or for the purpose of making repairs or im- 
provements, or showing the premises with the view to re-renting or sell- 
ing same, is expressly conceded by party of the second part," caiinot enjoin 
the lessor from entering upon the premises with workmen and making re- 
pairs, even though lessee may suffer discomfort, annoyance and damage, 
so long as the work is done carefully and properly. The right to make 
alterations carries with it the incidental right to cast upon the lessee the 
necessary and reasonable consequences of exercising it, so far as these might 
affect the leasehold. 

Rule to dissolve preliminary injunction, No. 7, September 
Term, 1919. C. P. Erie County, in Equity. 

Brooks, English & Quinn, for Plaintiff. 

Sherwin and Carroll, for Defendants. 

WHITTELSEY, J., Aug. 8, 1919.— This is a motion to dis- 
solve a preliminary injunction, which was issued July 10th, 
1919, restraining the defendants from entering upon certain 
premises. No. 819 State St., in the City of Erie, Pa., occupied by 
the plaintiff; or in any wise interfering with the complainant's 
possession or use thereof, or from cutting into any of the walls 
and partitions, or removing any of the walls, partitions, win- 
dows, or any other part of the structure, or from disturbing the en- 
trance thereto. 

From the evidence taken at the hearing it appears that the 
plaintiff was at the time of the issuing of the injunction in pos- 
session of the first floor of the building known as No. 819 State 
street, Erie, Pa., by virtue of a lease to him dated January 4th, 
1917, executed by the estate of Mrs. Katherine Law, by S. A. Law, 
Executor, to be occupied as a millinery store, the estate of 
Katherine Law, Deceased, being then the owner of the demised 
premises. The term of the lease was from the 1st day of April, 
1917, until the 1st day of March, 1920, at a rental of three thou- 
sand and 24-100 ($3,000.24) dollars, in payments of one hundred 
eight ^hd 34-100 ($108.34) dollars on the first day of each and 
every month, in advance. The lease contains among numerous 
other stSfpulations, **party of the first part to make no repairs or 
improvements during the said t^rm except at said party's own 
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option" and also the following, namely — "the right to label 
said premises for sale or rent, as also the right of party of the 
first part to enter upon any portion of the same at all times (ac- 
companied by other parties if so desired by the parties of the first 
part) to examine into their condition or for the purpose of mak- 
ing repairs or improvements, or showing the premises with 
the view to re-renting or selling some, is expressly conceded by 
party of the second part." It further appears that Frederick 
B. Downing became the owner of the demised premises, and on 
November 30, 1917, the lease was assigned to him; and that sub- 
sequently P. A. Meyer, one of the defendants in this case, became 
the owner of the premises, and the lease was on November 30, 
1918, assigned to him, and the rent reserved in the lease has 
been promptly paid when due by the plaintiff to the defendant 
Meyer, as wdl as to the former owners. That on Wednesday 
afternoon, July 9, 1919, (that being a half holiday) and the plain- 
tiff's store being closed and the plaintiff absent from the city, 
the workmen employed by the defendant Conrath proceeded to 
erect a scaffold in front of the premises, and covered it with a 
roof, thus preventing the light from entering the front of the 
store to a certain extent. This was done in anticipation of the 
issuing of an injunction as above stated. The demised premises 
consists of a room fronting on the east side of State street, and 
is a part of the building Nos. 817-819 State street, which was 
purchased by the defendant Meyer, with the intention of occu- 
pying it as a clothing store, and to fit it for that purpose he 
intends to alter and remodel it, and applied to the building in- 
spector for a permit to do so. The inspector after examination 
of the building, required the elimination of certain wooden posts 
and girders and the substitution of steel in their place through- 
out the entire building, to comply with the building code of the 
city. The building inspector had previously notified the defendant 
Meyer that the building Nos. 817-819 State street, was in a dan- 
gerous condition as well as being a fire hazard, and requested 
that immediate steps be taken to either repair or remove the 
same. To obtain the permit Meyer consented, and had plans pre- 
pared by an architect, and made a parol agreement with the 
defendant Conrath to do the work, without written contract or 
specifications, in accordance with his (Meyer's) direction from 
time to time. The only thing in sight in regard to the alterations 
and remodeling of the building is the drawings made by the ar- 
chitect, showing the plans. These plans show but a single en- 
trance to the building facing State street, into a single store 
room, and no entrance to the store room occupied by the plain- 
tiff , Bauer, The present building there has three entrances, one 
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into the store room formerly occupied by Offerle; one to the store 
room occupied by the plaintiff Bauer; and the third entrance to 
a stairway to the second floor. The plans also show the elimin- 
ation of the present sky light. The evidence of Meyer is that he 
intends to provide an entrance to Bauer's store room and install 
a sky light in place of the one to be eliminated. Notwithstanding 
the allegations of the plaintiff that the alterations of the demised 
premises as proposed by the defendants will not only cause a 
serious interruption to the business of the plaintiff, and also 
damage to his stock,the defendant insists on his right to pro- 
ceed with the repairs and improvements as proposed by him. 
The plaintiff is in possession of the premises by virtue of the 
lease hereinbefore mentioned and is bound by all of its terms 
and conditions. One of these is the right of the landlord to 
enter upon the demised premises "for the purpose of making re- 
pairs and improvements," is expressly conceded. We have noth- 
ing to do here with the effects and consequences of the contract 
entered into by the plaintiff, or the damages that may be sustain- 
ed by him. Without this stipulation in the contract the defen- 
dants would have no right to enter upon the premises at all, with- 
out the plaintiff's consent. 

In the case of Clark vs. Lindsay, 7 Sup. 43, the lease of a farm 
expressly reserved to the lessor the right "to make any changes 
or alterations to the mansion house during the year." In deliver- 
the opinion of the Court in that case. Smith, J. says on page 46, — ' 
"the reservation gave the lessor an unqualified right to make al- 
terations, and to this right the estate granted was subject. An 
interference with the lessee's occupancy, reasonably necessary in 
the prosecution of the work, could not be set up to defeat or im- 
pair the reservation in the lease, nor would it form a legal basis 
for the recovery of damages by the tenant. The right to make 
the alterations carried with it the incidental right to cast upon 
the lessee the necessary and reasonable consequences of exer- 
cising it, so far as these might affect the leasehold." Reineman 
vs. Blair, 96 Pa. 155. Also "it was holding the defendant liable 
for all injury, annoyance and discomfort to the plaintiff whether 
the work was done carefully and properly, or carelessly and reck- 
lessly. It is of common knowledge that alterations such as these 
in question, cannot be made without entering and exposing the 
rooms and causing more or less noise and dust. These are un- 
avoidable incidents and might in themselves cause annoyance and 
discomfort; but they afford no ground of complaint when the 
operations from which they arise are authorized by contract. It 
wiis wholiy immaterial whether the lessee iconsented to the work. 
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The lessor had a perfect right to do it in a careful and reasonable 
manner, even against the protest of the lessee. It was therefore 
incorrect to tell the jury that if the plaintiff consented to the 
work being done he could not recover, but if he did not so consent 
he might recover. This introduced an entirely false standard, and 
left the lawfully reserved rights of the defendant to depend, for 
their exercise, on the will of the plaintiff, without regard to the 
contract or wishes of the defendant. Evidently the issue and the 
rights of the parties were lost sight of on the trial." 

This decision seems to affirm the right of the defendant 
Meyer to enter upon the demised premises by virtue of the stipu- 
lation in the lease and make the repairs and improvements pro- 
posed by him, and this Court is bound by it and must therefore 
dissolve the preliminary injunction. 

ORDER. 

And now, August 8, 1919, this case came on to be heard on 
motion to dissolve the preliminary injunction heretofore granted, 
and after hearing the proofs and allegations of the parties, and 
upon due consideration thereof, it is ordered that the said prelim- 
inary injunction be dissolved. 
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Sales — Rescission — Act of owner&hip — Liability for contract 
price. 

Defendant purchased from plaintiff a car-load of peaches f. o. b. Roches- 
ter, N. Y., which were shipped to defendant on the same day and upon ar- 
rival defendant notified plaintiff of his refusal to accept, but the next day 
reconsigned the car-load of peaches in his own name to a commission house 
in Cleveland, Ohio, for the benefit of whom it might concern, the peaches 
being sold in Cleveland for about one- third of the contract price. 

Held, that the reconsignment by the defendant was an act of ownership 
amounting to acceptance and the defendant is liable to the plaintiff for the 
contract price of the car-load of peaches. 

For the defendant to rescind or reject thef contract he is required to 
place the goods at the disposal of the plaintiffs absolutely and without qual- 
ification. He cannot rescind the contract and at the same time assert domin- 
ion over the goods. The party rescinding the contract must restore or offer 
to restore everything of value he has received under the contract, that the 
other party may be put in statu quo. 

Rule for new trial and judgment n. o. v., No. 260 February 
Term, 1918. C. P. Erie County. 
Lytle F. Perry for Plaintiff. 
Gunnison, Fish, Gifford & Chapin for Defendant. 

ROSSITER, P. J., August 25, 1919— This was an action to re- 
cover the contract price of a carload of peaches. The evidence 
discloses that on October 10, 1917, plaintiffs telephoned the de- 
fendant that they had a car of peaches for sale, describing them to 
him as first quality peaches. Defendant purchased the peaches 
upon plaintiffs' representation to him as to quality, at one and 
25-100 ($1.25) dollars per bushel, F. O. B. Rochester, N. Y. Plain- 
tiffs claimed three hundred fifty-three (353) bushels of first quality 
at one and 25-100 ($1.25) dollars per bushel and seven (7) bushels 
of an inferior quality at eighty-five cents (85c) per bushel ; or a 
total of four hundred forty-seven and 20-100 ($447.20) dollars 
with interest. When the peaches arrived at Erie, notice of which 
he did not have until October 19, 1917, the defendant, after in- 
specting, refused to accept them, and so notified both the plain- 
tiff and the railroad company, claiming they were not of the 
quality that he purchased, had not been iced properly, and the 
pits indicated they had been in cold storage. Defendant notified 
the plaintiffs that if he did not get orders to "divert" the car he 
would "divert" it "for whom it might concern;" that on the next 
day, October 20, 1917, he ordered the car re-iced and diverted it to 
Cleveland, and the peaches were there finally dispose<J of for one 
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hundred fifty-six and 35-100 ($156.35) dollars. There was no dis- 
pute in any of the facts which we regard as controlling in this case, 
viz, — that defendant purchased the peaches at the price and of the 
quality as above indicated, F. O. B. Rochester, N. Y., and there was 
the quantity claimed; that after their arrival in Erie defendant 
inspected them and after inspection refused them, and so notified 
the plaintiffs; that without any authority from the plaintiffs, on 
the next day after their arrival he diverted them and reconsigned 
them to C. Chandler and Sons, Cleveland, Ohio, by whom they 
were finally sold for the price mentioned above. Under these 
undisputed and controlling facts, the questions arise "was the 
defendant warranted by law in re-consigning and selling the 
peaches after he had inspected and refused them?" Or "was it his 
duty to return them to the plaintiffs in specie and so far as possi- 
ble restore them to statu quo V The first query as we understand 
the law, should be answered in the negative, the second in the 
^rmative. Under the law, he had a right in the first instance to 
pursue but one of two courses, viz : either to refuse to accept the 
peaches on the grounds that they were not of the quality pur- 
chased, and rescind the contract ; or take possession of them and 
defend pro tanto as to the price. But he did neither, and proceeded 
to assume dominion over them and disposed of them for the 
benefit of "whom it might concern." Hence, having assumed 
dominion over the peaches, and deprived the plaintiffs of all pro- 
prietary rights in them, or lien upon them, or of any action that 
they may have had against the railroad company, or of any rights 
which they may have had to dispose of them in a better market, or 
for a better price if they could, he must be held to assume responsi- 
bility for the price agreed upon, for to hold otherwise would be to 
open the door to endless fraud. And while we are not even intimat- 
ing that defendant had any fraudulent intent in this case, still it 
seems to us that it would have better evidenced good faith had he 
conducted the transaction of diverting and resale in the name of 
or for the use of the plaintiffs, rather than in his own, thus avoid- 
ing any suspicion of the honesty of his intentions as to ultimate 
profit or loss. 

Entertaining these views, we instructed the jury to find a 
verdict for the plaintiff for the amount of. their claim, which they 
did ; and in doing so we relied upon the following authorities : In 
BuflSngton vs. Quantain, 17 Pa., page 310, it is held in a Per Curiam 
opinion that "a vendee who received a thing into his possession 
before he has become acquainted with its qualities, has, if dis- 
satisfied, but one of two courses to pursue — either to retain it and 
claim a deduction, or reject it and attempt to rescind the contract. 
In pursuing the latter, he has no contract to enforce. His. game, 
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is to get rid of the bargain, by rejecting the vendor's performance 
of his part of it. To this end it is necessary that he exercise no 
act of ownership, or give the property no direction but what is 
necessary to send it in specie to the vendor." (This being true 
when taking the property into possession not knowing the quality, 
how much more would it be true when taking it into possession 
after knowing it. And if the car could have been re-iced and 
diverted to Cleveland, it could have been re-iced and diverted to the 
plaintiffs at Rochester, the point of delivery in specie.) And 
again, to paraphrase the language of Trexler, J., in Elga vs. Brovra, 
59 Sup. 403 (see 408) when the peaches arrived at the city 9f 
Erie, two courses were open to the defendant. He might retain 
the peaches and claim a deduction by reason of the inferior quality 
or reject them and attempt to rescind the contract. He did neither, 
but exercised ownership over the i)eaches by diverting them to a 
commission house in Cleveland, and shipped them in his own name ; 
transacted the business in his own name and received payment for 
them in his own name. In order to rescind or reject the contract 
he was required to place the goods at the disposal of the plaintiffs 
absolutely and without qualification. H,e could not rescind the 
contract and at the same time assert dominion over the peaches. 
He was therefore legally liable to pay for them at the contract 
price. Nothing in the contract of purchase authorized him to send 
them to Cleveland or exercise any other act of dominion over them, 
as the recision of the contract the party rescinding must restore 
or offer to restore everything of value he has received under the 
contract, that the other party may be put in statu quo." And 
Estes vs. Kauffman, 44 Sup. 114 and Ohio Salt Co. vs. Horrigan, 65 
Sup. 270, are to the same effect. Therefore without examining into 
the proposition of acceptance after inspection, and estoppel to 
deny acceptance by the acts of the defendant, an interesting out- 
line of the principles of which may be found in 35 Cyc. under title 
of "Sales" 201 Pa. 165-405, and 24 A. & E. Enc. of Law, 1088 Et. 
Seq., we are content to base the correctness of our action in giving 
binding instructions to the jury to find for the plaintiff upon the 
Superior Court cases above cited. 

And now August 25, 1919, the rule granted January 7, 1919, 
to show cause why a new trial should not be granted and judgment 
entered n. o. v. is discharged, and the prothonotary is directed to 
enter judgment upon the verdict upon pa3mient of the jury fee. 
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Contracts — ^Habitual Drunkard — Decedent's Elstate— Claim 
for Services. 

Li an action against the Administrator of a decedent to recover for ser- 
vices as housekeeper and gardener, the evidence showed that at the time 
claimant went to live at the home of the decedent, the decedent had been 
declared an habitual drunkard by decree of Court, which disability was 
later removed. Held, that the decedent could not during such disability 
bind himself by a contract, either express or implied, and claiment would 
not be permitted to recover for services during such disability. 

Rule for new trial and judgmenf N. 0. V., No. 246, May Term, 
1917. C. P. Erie County. 

S. Y. Rossiter, Esq., for Plaintiff. 

T. C. Miller, Esq., and D. R. Cushman, for Defendant. 

WHTTTELSEY, J., Aug. 11, '19.— This is a claim by the plain- 
tiff against the estate of Dennison Town, Deceased, for services — 
work and labor— done for the decedent in his lifetime as house- 
keeper and gardener. The evidence shows that the decedent, Denni- 
son Town, was declared to be a habitual drunkard by the decree 
of this Court, made September 8th, 1903, at No. 209, September 
Term, 1903, and that his disability was removed by a decree made 
February 28th, 1916. The evidence further shows that the plain- 
tiff went to live with and work for Town about January 15th, 1915. 
The evidence of the two witnesses George E. Town and Mary 
Lutgen, tends to show that the plaintiff went to live with the 
dec^wient and make it her home, and was not to be paid wages by 
the decedent. She continued to live and work there up to the 
time of his death. When the plaintiff went to live with Town 
January 15th, 1915, he was under disability, and could not bind 
himself by a contract express or impled. It therefore seems 
immaterial as to what the arrangement was between the parties 
at that time, and until February 28th, 1916, when this di^bility 
was removed. Subsequent to that time, unless there was an 
agrement to the contrary, there would be an implied promise 
on his i)art to pay the plaintiff what her services were reason- 
ably worth. The presumption of the law is that she was paid 
for her services at stated periods, — ^weekly or monthly, and the 
burden was upon her to remove that presumption by clear and 
satisfactory evidence. In our opinion the questions in dispute 
were submitted to the jury with proper instructions as to the 
principles of law governing the case, and the jury found a 
verdict for the plaintiff. In our opinion this verdict is excessive, 
and not warranted by the evidence. 
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In addition to the presumption of payment which has arisen, 
the evidence shows that the plaintiff has received of the defen- 
dant from St. Mary's College eighty ($80) dollars for fruit ; thirty- 
eight and 24-100 ($38.24) dollars for apples sold to North East 
Cider Works; twenty ($20) dollars for hay sold to Max Tillot- 
son; total one hundred thirty-eight and 24-100 ($138.24) dollars; 
besides some other articles taken by her belonging to Town, 
the value of which does not appear in the evidence. Town was 
under disability until Feb. 28th, 1916, and could not be bound 
by contract either express or implied prior to that time. As- 
suming that the plaintiff wits entitled to pay for her services 
since Feb. 28th, 1916, at the rate of two ($2) dollars per day 
as testified to, there are two hundred twenty-four (224) days 
from February 28th, 1916, to October, 10th, 1916, the date of 
Town's death, her wages would amount to four hundred forty- 
eight ($448) dollars. Deduct the amount of one hundred thirty- 
eight and 24-100 ($134.24) dollars received by her as above 
stated, will leave three hundred nine and 76-100 ($309.76) dol- 
lars, which is all the plaintiff ought to receive for her services. 
If the plaintiff will file a stipulation within ten days, remitting 
all of the verdict except three hundred nine and 76-100 ($309.76) 
dollars, the rule for a new trial will be discharged, otherwise the 
rule will be made absolute. 

ORDER 

And now, Aug. 11th, 1919, upon plaintiff's filing a stipula- 
tion within ten (10) days remitting all of the verdict except 
three hundred nine and 76-100 ($309.76) dollars the rule for a 
new trial will be discharged and judgment entered for the said 
sum of three hundred nine and 76-100 ($309.76) dollars in favor 
of the plaintiff upon payment of the jury fee; otherwise a new 
trial will be granted and the rule to show cause why judgment 
non obstante verdicto should not be entered in favor of the de- 
fendant is discharged. 
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IN RE PROPOSED ANNEXATION OF LAND IN MILLCREEK 

TOWNSHIP. 

Townships — Annexation to third class city — Division into 
two separate parts — Act of June 27, 1913, P. L. 573. 

It was sought to annex to the City of Erie a part of Millcreek Townshipt 
which extends around the eastern, southern and western boundaries of the 
City of Erie. The plot, accompanying the petition signed by more than 
three-fifths of the taxable inhabitants of the part of the township proposed 
to be annexed, showed that such annexation would divide the remaining 
part of Millcreek Township into two distinct parts which would not be 
composed of contigruous territory or continuous boundary lines. Held, that 
the ordinance passed by City Council annexing the part of Millcreek Township 
as shown in tne plot was invalid and should be set aside. 

The Act of June 27, 1913, P. L. 573, does not grant to the Council of a 
third-class city the power to divide a township into two distinct and separate 
parts of non contigruous territory. The proceeding being in derogation of the 
Common Law, everything necessary to give the Council jurisdiction must 
be shown. 

Appeal by tax-payers, No. 114 February Sessions, 1919. Q. S. 
Erie County. 

J. Stuart Robinson, Gunnison, Fish, Gifford & Chapin and 
Clark Olds for Appellants. 

S. L. Gilson, Esq., City Solicitor, and Brooks, English & Quinn 
for the City of Erie. 

WHITTELSEY, J., July 24, 1919.— This is an appeal by J. 
Elmer Ellsworth, William G. V. Busick, D. F. Schrockenstein, 
W. F. Guise, D. E. Butt, William Hamilton, E. L. Rilling, William 
Loepple, George C. Reed, Livia E. Olds, Frederick B. Downing, 
Executor under the last will and testament of Jerome F. Downing, 
Deceased, C. H. Strong, C, H. Strong, as Trustee for the real estate 
under the will of W. L. Scott, Deceased, Annie W. S. Strong and 
the Erie County Electric Company; taxable inhabitants, residents, 
tax-payers and owners of real estate in the territory proposed to 
be annexed to the City of Erie by virtue of Ordinance of the Coun- 
cils of the City of Erie, Bill No. 4701, entitled "An Ordinance pro- 
viding for the annexation of land in the Township of Millcreek to 
the City of Erie" approved by the Mayor thereof April 11th, 1919 ; 
from the action of said Councils of the City of Erie, Pennsylvania, 
in the passage of said ordinance, to the Court of Quarter Sessions 
of the Peace of Erie County, Pennsylvania. 

The Clerk of the Councils has certified all the papers in the 
proceedings in the case, and they are now for examination, as re- 
quired by the Act of Assembly in such cases made and provided. 

J. Elmer Ellsworth, William Hamilton, Annie W. S. Strong, C. 
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H. Strong, the Erie County Electric Company and other appellants 
by their counsel have filed exceptions to the proceedings as fol- 
lows, namely : 

First. Under the whole record, the Councils of the City of 
Erie are without jurisdiction in the premises, and their entire pro- 
ceedings in relation thereto are absolutely null and void. 
. Second. Said proceedings are not in conformity with the law, 
and they are absolutely null and void for the reason that the pro- 
posed annexation as shown by the map or plot filed with the peti- 
tion to the Councils of the City of Erie divides the township of 
Millcreek into two portions, separated entirely from each other, 
without contiguous territory or continuous boundary line. 

Third. The said proceedings are not in conformity with the 
law, and are absolutely null and void, for the reason that the divi- 
sion of Millcreek township into two separate and distinct portions 
places all the municipal officers thereof into the Western portion 
and that none of said officers reside in the Eastern section, and 
that such officers would be without jurisdiction or authority to 
administer their offices and impose taxes in the said Eastern por- 
tion. 

Fourth. That the said proceedings are not in conformity 
with the law and are absolutely null and void for the reason that 
under the several Acts of the General Assembly now in force and 
effect, a township can only be divided by the vote of the electors 
thereof, and that the Councils of the City of Erie and the Court of 
Quarter Sessions of the Peace on appeal are without jurisdiction 
to create such a division. 

Fifth. That the said proceedings are not in conformity with 
the law, and are absolutely null and void for the reason that no 
petition wag presented to the Councils of the City of Erie asking 
for annexation, signed by any taxable inhabitant of the township 
of Millcreek, adjoining the City of Erie on the West and extending 
from the Lake Road northerly to Presque Isle Bay and as far west 
as the Western boundary of Out-lot 31, including approximately 
two hundred thirty-eight (238) acres of land in the said township 
of Millcreek, adjoining the City of Erie. 

Sixth. That the said proceedings are not in conformity with 
the law, and are absolutely null and void for the reason that that 
portion of Millcreek township which is included in the map or plot 
attached to the petition for annexation to the City of Erie adjoin- 
ing the City of Erie on the West, and comprised within the lines 
of Cranberry Street, Eighth Street and West Lake Road, the west 
line of Out Lot 31 in Presque Isle Bay, comprising about two hun- 
dred thirty-eight (238) acres of land, contains no taxable inhabi- 
tant who has signified a desire by any petition therefor to have 
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such portion of Millcreek township adjoining the City of Erie 
annexed to the said City of Erie. 

Seventh. That the said proceedings are not in conformity 
with the law, and are absolutely null and void for the reason that 
the territory sought to be annexed is not contiguous or adjacent to 
the City of Erie, as contemplated by the several Acts of Assembly 
relative to annexation. 

The first, second and third sections of Article III of the Act of 
June 27, 1913, P. L. 573 in relation to the annexation of territory 
to Cities of the Third Class are as follows, viz : 

"Section 1. Any borough or township, or part of a township, 
adjoining any city of the third class, and being a part of the county 
in which the same is situated may be annexed to such adjoining 
city in the following manner, namely. In case of a borough, the 
town council may pass an ordinance for such annexation, whenever 
three-fifths of the taxable inhabitants of such borough shall pre- 
sent a petition asking therefor ; in the case of a township or part of 
a township, whenever three-fifths of the taxable inhabitants of 
such township or part of a township shall present a petition to 
councils of said city, asking for such annexation which said peti- 
tion, in case a part only of a township desires to be admitted, shall 
be accompanied by a plot of the same. 

Section 2. Upon presentation to the council of such city of a 
certified copy of the ordinance, in case of a borough, or of the peti- 
tion in the case of a township, or of the petition and plot, in the 
case of a part of a township, said council may by ordinance annex 
such borough, township or part of a township to said city. 

Section 3. The action of said City Council, after ten days, 
shall be final and conclusive , unless an appeal therefrom be taken 
within said ten days to the Court of Quarter Sessions of the 
.County; upon such appeal the clerks of said City Council and of 
said borough council shall certify to the said Court all the papers 
and proceedings in the case, whereupon the Court shall examine 
and inquire and if the proceedings appear to have been in con- 
formity with the law, shall approve the same, and thereupon said 
annexation shall take effect." 

It is not disputed that more than three-fifths of the taxable 
inhabitants of the part of the township of Millcreek proposed to be 
annexed considered as a whole have petitioned the Council of the 
City of Erie for annexation. It is stipulated that none of the town- 
ship officers of Millcreek township reside in the section of Millcreek 
township shown upon the map or plot attached to the petition for 
annexation, bounded on the west by Franklin Avenue, on the North 
by the shore of Lake Erie, on the East by Harborcreek township, 
on the south by the north line of the Borough of Wesleyville, and 
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the south line of the New York, Chicago and St. Louis Raibroad 
right of way; which portion of Millcreek township if separated 
from and is not contiguous to the balance of said township; and 
it is further stipulated that the portion of Millcreek township in- 
cluded in the map or plot attached to the petition for annexation 
to the City of Erie, adjoining the City of Erie on the west, and 
comprised within the lines of Cranberry Street, Eighth Street and 
West Lake Road, the west line of Out-lot No.31 and Presque IsleBay, 
' comprising about two hundred thirty-eight (238) acres of land, 
contains no taxable inhabitant who has signified his desire by any 
petition therefor to have such part of Millcreek township adjoin- 
ing the City of Erie, annexed to the said City of Erie; and further 
that the owners of said two hundred thirty-eight (238) acres who 
are appellants in this case, are not taxable inhabitants of the part 
of Millcreek township intended to be annexed to the City of Erie 
in these proceedings ; and further that none of the taxable inhabi- 
tants in the section of Millcreek township northeasterly, which will 
remain northeasterly from the city of Erie in the event that the 
annexation proceedings are found regular, is appellant in these 
proceedings ; and it is further stipulated that the papers now filed 
in evidence (marked Exhibits A, B, C, D, etc.) constitute the or- 
iginal petition to the city of Erie for annexation in this case and 
subsequent proceedings taken thereon, and that the certificate of 
the City Clerk relating thereto is genuine; and it is further stipu- 
lated that the appellants herein are taxable inhabitants, residents, 
tax payers and owners of real estate in the territory proposed to be 
annexed. 

The exceptants in the 1st, 2nd, 3rd and 4th exceptions filed 
by them complain that the proceedings before the Councils of the 
City of Erie are absolutely null and void for the reason that the 
proposed annexation divides the township of Millcreek into two 
portions, separated entirely from each other, without contiguous 
territory or continuous boundary lines; that such division into two 
separate and distinct portions places all of the municipal oflftcers 
thereof in the western portion, and that none of such oflScers re- 
side in the eastern section, and further that such officers would be 
without jurisdiction or authority to administer their oflftces and 
impose taxes in the said eastern portion, and further aver that the 
township can only be divided by the vote of the electors thereof 
and that the Councils of the City of Erie and the Court of Quarter 
Sessions of the Peace on appeal are without jurisdiction to create 
such a division. 

It is contended on behalf of the petitioners and the City of 
Erie that if upon examination of the papers and proceedings in the 
case, it is found that they appear to have been in conformity with 



Digitized by VjOOQIC 



II ERIE COUNTY LAW JOURNAL 121 

In Re Proposed Annexation of Land in Millcreek Township 

the law, that it is the duty of the Court without further inquiry to 
approve of the same. It is urged that the proceedings show that 
three-fifths of the taxable inhabitants of the part of the township 
proposed to be annexed, have presented a petition and that the ter- 
ritory is contiguous to the city and that the Councils have passed 
an ordinance for the annexation and the Court should approve the 
same ; and that there is no authority given in the Act of Assembly 
for the Court to pass upon the effects or consequences of the ordi- 
nance in question. We cannot agree with this contention. In our 
opinion it is the duty of the Court to determine whether or not the 
effect and consequence of the proceedings are lawful. The learned 
Counsel admit in their written argument that "it can be conceded 
that it would not be possible to create a new township comprising 
two separate and distinct districts, but this is true because the law 
relating to townships does not contemplate the formation or crea- 
tion of townships without contiguous territory and bondary lines." 
If this is true it would seem to follow that a township could not by 
an ordinance of the City of Erie be divided into two separate and 
distinct districts. In the first place, the Councils have no power to 
divide the township into two separate districts. That can only be 
done by proper proceedings in the Court of Quarter Sessions, under 
the Act of April 15th, 1834, P. L. 539, 1st Purdon 855 and its sup- 
plement of March 14th, 1857, P. L. 93; and April 24th, 1857, P. L. 
304, 1st Purdon 856 ; after a vote of the qualified electors of the 
township to be taken as provided in said Act of Assembly. 

Certainly it would seem that that which cannot be done 
directly in a proceeding for that purpose in the Court of Quarter 
Sessions, without a vote of the electors, cannot be done indirectly 
by an ordinance of the City of Erie passed for the annexation of 
contiguous territory. No case has been cited or example given 
where a township in Pennsylvania is not composed of contiguous 
territory or continuous boundary lines, and no authority has been 
shown for the creation of any such township out of territory not 
contiguous nor of continuous boundary. It cannot be denied that 
the effect of the present proceedings to annex parts of Millcreek 
township to the City of Erie is to divide Millcreek township into 
two distinct and separate parts of non-contiguous territory; nor 
can it be successfully asserted that the Act of June 27, 1913, spe- 
cifically gives the Councils of the City of Erie any such power; nor 
in our opinion can any such power be inferred by a reasonable con- 
struction of that Act. The proceedings being in derogation of the 
Common Law, everything necessary to give the Council jurisdic- 
tion must be shown. Smith vs. A. & P. R. R., 182 Pa., 139. 

The Act of May 11th, 1901, P. L. 177, 1st Purdon 859, which 
has been repealed by the Act of June 1st, 1915, P. L. 604, has been 
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cited by the learned Counsel for the petitioners as an evidence of 
where the legislature recognized the division of a township into 
two parts. It will be seen by reading the Act that it can have no 
application to the case at bar, as claimed by the Counsel. The Act 
provided "that in all cases where by reason of natural or artificial 
obstructions or causes, any part of any township or borough is or 
shall be divided, or cut off from the main portion of such township 
or borough, or where such part is so located that access to the main 
portion thereof can only be had by passing through some other 
township of borough, and it shall be for the best interests of such 
part of any township or borough so cut off or located, and of the 
inhabitants thereof, that such part should be stricken off from the 
township or borough of which it is a part and be annexed to some 
adjoining township or borough, as the case may require, the Court 
of Quarter Sessions of the Peace of the county, wherein such town- 
ship or borough may be situate, shall have the power, on presenta- 
tion of a petition signed by not less than two-thirds of the inhabi- 
tants and the owners of not less than two-thirds in value, as shown 
by the last assessment for county taxation of the real property 
situate in such part of any township or borough, to decree such 
alterations of the boundaries of such townships or boroughs as 
may be affected thereby as shall be for the best interests of such 
part of any township or borough, so cut off or located as afore- 
said." In our opinion this Act does not contemplate the creation 
of a township without contiguous territory within continuous 
boundary lines. It is only in a case where there is some natural or 
artificial obstruction which prevents communication of one portion 
of a township to another, such as a river or mountain range. 

It would seem that non-residence of any of the township offi- 
cers in that part of the township cut off from the remainder lying 
east of the City of Erie would be a serious obstacle in the adminis- 
tration of the affairs of the township. There does not seem to have 
been any case decided in Pennsylvania on this subject, at least none 
has been cited, and we have been unable to find any. 

The same question was considered and decided by the Su- 
preme Court of Wisconsin, in the case of C. & N. W. Ry. vs. Town- 
ship of Oconto, 50th Wis., 189, in which a tax was held to have been 
illegally assessed and collected by a town on the land separated 
and detached from the main body of the lands in the town. The 
Court in that case discusses at considerable length the true mean- 
ing and construction of the word "town" and it was held that the 
word town as used in the constitution of the state denotes a civil 
division composed of contiguous territory, and under the i)owers 
granted to County Boards by statute "to set off, organize, vacate 
and change the boundaries of the towns in their respective coun- 
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ties, 'such a board cannot make a valid order changing the boun- 
daries of a town so that it may consist of two separate and dis- 
tanct tracts of land." 

There does not appear to be anything in the Constitution of 
the State of Wisconsin designating what a town shall consist of. 
It. was therefore necessary for the Supreme Court of that State to 
define the meaning of the word "town." In that case the authority 
of the taxing officers of the town in question was assailed for the 
reason that the lands assessed were entirely outside of the enclos- 
ing boundary of the territory where the taxing officers resided — 
that is to say, two distinct and separate parcels of territory were 
attempted by the ordinance to be called one town. Summit vs. 
Spalding, 104 Wis., 193 (page 205). To the same effect is the 
decision in the City of Denver vs. Coulehan, 20 Colo., 471 ; 27 L. R. 
A. 751, where it is held that the legislature of this State does not 
have the power to extend and enlarge the territorial limits of a 
specially chartered town or city by adding thereto non-contiguous 
lands, that is, lands entirely separated from municipalities by in- 
tervening territory ; and the Courts may declare the annexation of 
such non-contiguous territory invalid, and enjoin the collection of 
municipal taxes upon property that is sought to be annexed. 

While the question of the assessment and collection of taxes 
does not arise in this case, in view of the decision of so eminent an 
authority as the Supreme Courts of the State of Wisconsin and the 
State of Colorado, we cannot overlook the danger that might arise 
in relation to the assessment of taxes and the administration of 
affairs in the detached portion of Millcreek township by the town- 
ship officers not residing in that district, if this division is to re- 
main. For the reasons hereinbefore stated, we are of the opinion 
that the ordinance in question is null and void, and must be set 
aside. 

This conclusion being decisive of the question of the validity 
of the ordinance, it is unnecessary to discuss the questions raised 
in the 5th, 6th and 7th exceptions filed by the exceptants. 

ORDER 
And now, July 24, 1919, this case came on for hearing, and 
after examination of the papers and proceedings certified by the 
Clerk of the Council of the City of Erie, and hearing argument of 
Counsel, it is ordered, adjudged and decreed that the appeals be 
sustained, and that Bill No. 4701 of the Ordinances of the City of 
Erie, entitled "An Ordinance providing for the annexation of land 
in the township of Millcreek to the City of Erie, Pennsylvania," be 
and the same is hereby declared null and void ; and it is further 
ordered that the City of Erie pay the costs of proceeding in this 
case, i - 
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OTONNELL V. B. & L. E. TRACTION CO. 

Negligence — Measure of Damages — Charge of Court — ^Fail- 
ure to object. 

The Plaintiff, being mentally incompetent, by his next friend, brought 
suit to recover for the death of his wife. The evidence showed that plaintiff 
was an inmate of the Hospital for the Insane at Warren, Pa., and that his 
children were all grown up and self supporting except one child, and were 
not dependent upon the wife and mother for support No special damage or 
damages of any kind, except such as were sustained by the Plaintiff by reason 
of the death of his wife, were proved. Held, the measure of damages to be 
a question for the jury. 

Counsel may not sit silent and take his chance of a verdict, and then if 
it is adverse, complain of the matter which, if error, would have been im- 
mediately rectified and made harmless. 

Rule for new trial, No. 221 May Term, 1916. C. P. Erie 
County, 

W. G. Crosby, attorney for Plaintiff. 

Brooks, English & Quinn, attorneys for Defendant. 

WHITTELSEY, J., July 19, 1919— This is a motion for a new 
trial made on behalf of the plaintiff for the following seasons : 

First. The verdict of the jury was against the weight of 
evidence. 

Second. The Court erred in its charge to the jury. 

At the argument of the motion, the learned Counsel for the 
plaintiff did not press the first point, and if he had, we could not 
have sustained it. At the trial, we had grave doubts as to the 
plaintiff's right to recover on the evidence submitted, and hesitated 
about giving the jury binding instructions for the defendant; but 
we then concluded to submit the case to the jury for them to decide 
whether or not the negligence of the defendant caused the injury 
to the wife of the plaintiff, and whether or not her negligence con- 
tributed to the accident that caused the injury to her which re- 
sulted in death. The jury found for the defendant, and in our 
opinion the evidence fully justified the verdict; and after a review 
of the evidence, we are of the opinion that we would have been 
justified in affirming the defendant's ninth point — that under all of 
the evidence in the case, the verdict of the jury should be for the 
defendant. It would seem that taking this view of the case, the 
question of damages would be immaterial, but at the argument of 
this motion the learned Counsel for the plaintiff objects to the 
charge of the Court in relation to the damages that the plaintiff 
would be entitled to in case he should recover. 
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It is alleged in the plaintiff's statement "that the plaintiff had 
been for some time, and now is of unsound mind and mentally in- 
competent, wherefore the above stated action is brought by his 
next friend, William J. North, a resident of the City of Erie, Penn- 
sylvania." 

It appeared from the evidence that the plaintiff is an inmate 
of the State Hospital for the Insane at Warren, Pa., and that all of 
the children of the plaintiff are of full age ; that four of them are 
unmarried and live at home, and contribute to the support of the 
family with the exception of one, Peter, who is a cripple ; that Mrs. 
O'Connell, the wife of the plaintiff, maintained and cared for the 
home, to which the children contributed their wages. There was 
no evidence of any special damages or damages of any kind except 
such as were sustained by the plaintiff by reason of the death of his 
wife. 

In charging the jury they were instructed "that if they find 
that the defendant was guilty of negligence, and that Mrs. O'Con- 
nell was guilty of no contributory negligence then you can inquire 
what damages the plaintiff has sustained." Then the following 
language was used, "now I am at loss myself to see, but it is for 
you to decide upon all the evidence, if you can find how much if any 
damages, the plaintiff has suffered by the death of his wife, and if 
it was caused by the negligence of the defendant, you would have 
a right to award him damages." The only thing shown here is 
that the plaintiff has lost his wife. There is no evidence of any 
I>ecuniary loss. He is in the Warren Asylum, and the wife had 
been taking care of the family at home, and the children had been 
contributing to the support of the family. If you should find that 
the defendant company was guilty of negligence, and that Mrs. 
O'Connell was not guilty of contributory negligence, then you can 
inquire as to the amount of damages. Then it will be for you to 
say how much, if anything, you will award the plaintiff. It is not 
a case where the family was dependent on this woman for support, 
except the one cripple." 

In answer to the defendant's sixth point, we said "I will an- 
swer that this way — there is no evidence of any pecuniary loss by 
reason of the death of Katherine O'Connell, but if you can find that 
the plaftitiff suffered any loss by reason of her death, he being her 
husband, it is for you to assess the damages, if you can find 
damages. While the words "I am at a loss myself to see" might as 
well have been omitted, we cannot see that they misled the jury, 
as it does not seem probable that considering the whole charge, 
and answer to the defendant's points, they could come to any other 
conclusion than that they were to assess damages to the plaintiff 
for the death of his wife. ^ ^ . 
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It is worthy of notice that the learned Counsel for the plaintiff 
at the trial did not present any written request for instructions to 
the jury on the question of damages, and he sat by the counsel 
table and heard the charge of the Court and answers to the points 
and made no objection thereto, or request for further instructions 
to the jury; nor did he then make any objection to the language 
used by the Court in relation to the damages, and give the trial 
Judge an opi)ortunity to correct any error that might have been 
therein, before the jury retired. 

It seems to be well settled that a party may not sit silent and 
take his chance of a verdict, and then if it is adverse, complain of 
the matter which if error, would have been immediately rectified 
and made harmless. 

Com. vs. Rasmus, 210 Pa., 609. 

Moyer vs. P. R. R., 247 Pa., 210. 

Shade vs. Llewellyn, 250 Pa., 456. 

Pgh. Block Coal Co. vs. Oliver Coal Co., 259 Pa., 290. 

In our opinion, the plaintiff has no good reason to complain of 
the charge of the Court or the verdict of the jury. 
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HABECKER V. BAKER. 

Appeal — Set-Off — Failure to Prove Before Magistrate — ^Trial 
in Court— Act of March 20, 1810. 

Where defendant failed to appear at the hearing before the magistrate in 
an action of assumpsit but took an appeal from the judgment entered in favor 
of plaintiff, defendant was not debarred imder the Act of March 20, 1810, from 
proving a setoff at the trial in the Common Pleas Court. 

Rule for a New Trial. No. 91 August Term, 1918. C. P. ' 
Lancaster County. 

B. F. Davis, for defendant. 
Chas. E. Workman, for plaintiff. 

HASSLER, J., July 5, 1919.— The only question raised in the 
reasons for a new trial is the correctness of our refusal to allow the 
defendant to prove a set-off. 

Judgment was originally entered in this case by a justice of 
the peace. The defendant did not appear at the hearing before the 
justice, but appealed from his judgment to this Court. Having 
neglected to set off his claim before a justice, we refused to allow 
him to do so at the trial, being then of the opinion that Section 7 
of the Act of 20 March, 1810, prevented him from doing so. In this 
we Imd we erred. 

The section of the Act of 1810 referred to provides that when 
a defendant neglects or refuses to set off his demand biefore a 
justice of the peace he is "forever barred from recovering against 
the party plaintiff by any after suit." His appeal in this case is 
not "an after suit" but is a continuation of, and, therefore, the 
same suit brought before a justice even though its trial in this 
Court, as to declaration, pleading and evidence, is de novo. The 
Act of Assembly, therefore, did not prevent the plaintiflf from 
setting off his demand at the trial in this Court. This is clearly 
decided by the Supreme Court in Tait v. Tait, 2 Graham, 150. See 
also Cook V. Shirley, 4 W.N. C, 560, and Kirk v. McComsey, 22 
L. L. R., 102. 

The cases relied on by counsel for the plaintiff do not conflict 
with this view. In Deihm v. Snell, 119 Pa., 316, a set-off was dis- 
allowed because it was for such matter of which the justice-of the 
peace did not have jurisdiction, and could, therefore, not have 
been passed upon even though it had been offered as a set-off be- 
fore him. In Parker v. Shoemaker, 46 Sup., 99, the ease was de- 
eded on the same ground. In Herring v. Adams, 5 W. & S.^ 459, 
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no demand of set-off was ever made, but a separate suit, or, as 
the act calls it *an after suit" was brought for the matter which 
should have been offered as a set-off, before the justice or on ap- 
peal. This the Act says cannot be done. 

The amount claimed as a set-off in this case was five dollars, 
paid by the plaintiff for a wagon bed which it was stated he never 
got. This was a matter of which the justice of the peace had juris- 
diction, and, therefore, a proper set-off to plaintiff's claim. We do 
not know that the jury would have found that the plaintiff was 
entitled to it, but the amount of the set-off is so small as to hardly 
justify the trouble and expense of a re-trial of this case, so we 
will give the defendant the privilege of deciding whether or not 
he will concede that amount to the plaintiff or have a re-trial of tha 
case. If, therefore, the plaintiff reduces the verdict and enters 
judgment for $46.81, less $5.00, viz.: for $41.81, within ten days 
of the date of filing this opinion, the rule for a new trial is dis- 
charged. Otherwise it is made absolute. 



HOCKING ET AL. V. WHORRELL. 



Certiorari — Judgment — Attorney's Docket Fee — ^Act of April 
2, 1868, P. L. 3. 

On certiorari, where the Court affirmed the judgment of the magistrate in 
favor of plaintiff, it was held that the plaintiff's attorney, under the Act of 
April 2, 1868, P. L. 3, was entitled to his docket fee and prothonotary directed 
to tax it as costs. 

On certiorari, a decision of the Court of Common Pleas is a final deter- 
mination on all matters embraced in the writ and is a final judgment of the 
Court. 

Certiorari. No. 74 September Term, 1918. C. iP. Somerset 
County. 

Alexander King, for plaintiff . 
Scott & Walker, for defendant. 

KOOSER, P. J.,rJuiiV30, 1919.— Upon a writ of certiorari 
taken out by the defendant below. Justice of the Peace A. J. Beal 
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certified to this court the proceedings had before him in the above 
stated case, to which exceptions were filed, and, after hearing, the 
exceptions were all overruled, the judgment affirmed, and judg- 
ment was entered thereon in favor of the plaintiff. 

In his taxation of costs the prothonotary refused to include 
an attorney's fee of $3, and from his ruling this appeal has been 
taken, raising the single question whether a judgment fee of $3 is 
taxable under the facts briefly stated above. 

The attorney's claim for the judgment fee is based upon Sec- 
tion 9 of the Fee Bill of April 2, 1868, P. L. 3, which provides that 
"attorneys at law of the several courts of this Commonwealth shall 
be entitled to receive: For every suit prosecuted to judgment,. dis- 
continuance or non pros., the sum of $3." 

We must regard this result of the action of the court in affirm- 
ing the judgment of the justice of the peace as a judgment, unless 
we disregard the use of the word "judgijient" in the Acts of As^ 
sembly and in various decisions of the Supreme Court rendered on 
other questions, though the practice question herein raised seems 
not to have been determined by either of the appellate courts or by 
any Court of Common Pleas in the Commonwealth. 

In reference to the action of the Court of Common Pleas upon 
exceptions on writs of certiorari, the Act of March 20, 1810, Sec- 
tion 22, P. L. 208, provides that "the judgment of the Court of 
Common Pleas shall be final on all proceedings removed" by 
certiorari. 

And in such cases as Essler v. Johnson, 25 Pa., 350, and Palmer 
V. Lacock, 107 Pa., 346, the Supreme Court not only prounounces 
the action of the court the final determination of the suit, but dis- 
tinctly terms it the judgment of the Court of Common Pleas. 

As the Act of 1868 gives a judgment fee upon every suit 
prosecuted to judgment, there seems to be no room for other con- 
clusion than that it comes within its provisions. Besides, upon an 
examination of cases taken at random by the prothonotary from 
1870 to 1908, it is found that it has been the practice in this court 
to tax a judgment fee under like conditions in practically all of the 
cases examined, but one of the twelve having no judgment fee 
taxed. These cases will be found at Nos. 36 and 225 September 
Term, 1870j No. 21 May Term, 1872; No. 235 April Term, 1876; 
i^'SomMsLy Term, 1884; No. 178 September Term, 1884; Nos 370 
and 409 May Term, 1885; No. 71 February Term, 1886; No. 230 
February Term, 1891; No. 300 May Term, 1901, and No. 211 Feb- 
ruary Term, 1908. 

Th6 action-of the prothonotary in refusing to tax the judg- 
ment fee is overruled and reversed, and^he'as how directed to tax 
such fee. 
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COMMONWEALTH V. CUTSAVAGE. 

Practice, J. P. — Surety of the peace — ^Transcript — ^Act of 
March 18, 1909. 

The Act of March 18, 1909, P. L. 42, makes it the duty of a justice of 
the peace, in a complaint for surety of the peace, to endeavor to effect a 
settlement before hearing, and the transcript must show compliance with 
the act. An entry by the justice on the return that "he tried to make set- 
tlement, but failed," is insufficient to show compliance with the act. 

Motion to quash. Q. S. Schuylkill Co., Sept. Sess., 1918, No. 
646. 

J. B. Reilly, for motion. 
M. A. Kilker, contra.* 

KOCH, J. — The stated reason to quash is: "That the return 
and record of the justice of the peace does not show that the jus- 
tice, before entering into a hearing, afforded an opportunity and 
suggested to the parties the propriety of compromising their dif- 
ferences, as it was his duty to do according to law : Act of March 
18, 1909, P. L. 42." 

The act just referred to makes it "the duty of a justice of the 
peace, who has entertained a complaint in a surety of the peace 
case, to afford an opportunity and to suggest to the parties the pro- 
priety of compromising their differences before entering into a 
hearing." The return of the justice of the peace in this case fails 
to show compliance with the provisions of the law just referred to. 
On the return we find: "Aug. 15, 1918. Defendant brought up 
and, after hearing, held under Three Hundred Dollars bail for 
court. Tried to make settlement but failed." Since sending in the 
return and since the motion to quash was made, we have been 
handed, as Coming from the justice of the peace, a paper stating 
that "The justice in the above stated case tried to effect a settle- 
ment between the parties before hearing. On hearing, the evidence 
showed that the prosecutor is in danger of bodily harm from the 
defendant, since the threats were made by the defendant malicious- 
ly." We do not think that we may receive this paper and make it 
a part of the record, as we know of no power under which the 
record of a justice of the peace may be corrected in such manner. 
Since the passage of the Act of 1909, a justice of the peace does not 
become fully vested with jurisdiction to enter into a hearing of a 
surety of the, peace case until he has afforded an opportunity and 
suggested to the parties the propriety of compromising their dif- 
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ferences; and until he has obtained such jurisdiction, none can be 
acquired by us through his return. It is held in Com. v. Young, 
20 Dist. R. 191, that the transcript or return of a justice of the 
peace must show compliance with the 3rd section of the Act of 
1909 before a hearing has been entered into, and that it must also 
show that the evidence satisfies the justice that the prosecutrix's 
danger of being hurt in body or estate is actual and that the threats 
were made by the defendant maliciously and with intent to do 
harm, as stated in the act, and we are inclined to approve such a 
practice. Our experience is that by far the major portion of surety 
cases hitherto returned to this court should have been disposed of 
by the respective justices of the peace returning the same to court, 
for the evidence has rarely made out a case of surety of the peace 
as contemplated by the statute law of this state. 
The return is quashed. 
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WHETSTONE V. WILLIAMS ET AL. 

School Code of 1911 — Ouster of school board — Threats. 

When ouster proceedings under the School Code of May 18, 1911, P. L. 
309; appear to have been instituted in pursuance of a threat to do so if a 
certain teacher was not appointed, the proceedings will be dismissed. 

Rule to remove directors. C. P. Schuylkill Co., Nov. T., 1918, 
No. 12. 

J. 0. Ulrich, for rule. 
R. J. Graeff, contra. 

BERGER, J. — ^This is a petition filed by ten resident taxpayers 
of the School District of Rahn Township for the removal of O. B. 
Williams, John Stapleton, Herman Fenstermacher, Stewart Kemp 
and Archibald McMichael, the school directors of the said dictrict, 
for their neglect to perform certain duties imposed upon them by 
the provisions of the School Code of May 18, 1911, P^ L. 309. It 
is alleged that there was paid to 0. B. Williams, the treasurer of 
the school district, $100 for his services for the year 1917, which is 
$24.36 in excess of the amount he was legally entitled to receive. 
This excessive amount paid to the said 0. B. Williams was refunded 
by him to the school district on Aug. 28, 1918, upon the discovery 
of the error which was the basis of the payment to him, before this 
petition was filed. 

It is further alleged upon information and belief that, in viola- 
tion of section 403 of the of the School Code, the above named di- 
rectors appointed a treasurer, teachers, janitors, a truant officer 
£jid an enrollment officer, and elected a secretary and treasurer, 
fixed the salary of teachers and the length of the school term, with- 
out an entry upon the minutes of the school board showing tiie 
affirmative vote of the majority of the members of said board in 
favor of such action by recording their names upon the minutes. 
These allegations are established by the evidence. The minutes 
merely show that action upon the above stated matters was taken 
by the board, and that the motions relating thereto were carried,^ 
without stating that action on said motions was unanimious, aind' 
wihout recording the names of those directors voting either in the 
affirmative or in the negative. It does not appear, however, from 
the evidence that in the said matters any members of the school 
board that were present voted in the negative. 

When the case came on for hearing, none of the petitioners ap- 
peared, and their counsel established his case by the minutes of the 
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school district. The respondents proved that Clarence E. Whet- 
stone, one of the petitioners, had threatened them with proceedings 
for their removal of they failed to elect a school teacher whose 
election he urged upon them. The teacher was not elected, and this 
proceeding followed. After the respondents had closed their case, 
the said Clarence E. Whetstone appeared in court with several 
others of the petitioners, and, upon his application, was heard in 
rebuttal. He admitted that he had threatened the respondents 
with proceedings for their removal if the teacher whom he favored 
was not elected by them, and failing to secure her election, he be- 
came, the actor in filing this petition. The evidence establishes 
that he is the enrollment officer of this school district, and that he 
was chosen by this school board without a proper record of their 
votes having been made of his election upon the minutes as is re- 
quired by the Code. 

This proceeding is commenced under the provisions of section 
217 of the School Code, under which our power of removal is dis- 
cretionary: Summit Hill School Directors, 258 Pa., 575, 578. We 
are of the opinion that this proceeding was not instituted for the 
promotion of the public good, but for the gratification of private 
malice. It has been held in quo warranto proceedings for the ouster 
of public officers that the motive of the relator may be considered 
by the court in exercising its discretion as to the issuance of the 
writ: Com, ex rel., v. Luker, 258 Pa., 602, 607. 

It is also alleged that during the years 1917 and 1918 Herman 
Fenstermacher, one of the respondents, was a stockholder in the 
Hadesty Hardware Company of Tamaqua, Pa., and employed by it, 
and that during the said years while he was a school director, the 
said company furnished supplies to the school district, which were 
paid for to the said Hadesty Hardware Company by orders drawn 
upon the treasurer of the said school district. This allegation is 
admitted, but the question thus raised is not properly before us 
for our disposition in this case. For the reasons above stated, in 
the exercise of our discretion, the rule will be discharged. It is im- 
portant that school directors should comply in every respect with 
the provisions of the School Code in the transaction of their busi- 
ness. In order to discourage the loose practice established by the 
evidence in this case, we consider it proper to visit the costs upon 
these respondents. 

And now, Jan. 6, 1919, rule discharged. The respondents, 
0. B. Williams, John Stapleton, Herman Fenstermacher, Stewart 
Kemp and Archibald McMichael, are directed to pay the costs of 
this proceeding. 
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CITY OF ERIE V. FREUND. 

Third class cities — Eminent domain — Security for damages to 
be tendered before taking— Act of June 1, 1907, P. L. 378— Act of 
June 27, 1913, P. L. 611— Article 1, Section 10, Constitution of 
Pennsylvania. 

A municipal corporation of the third class, when building a public im- 
provement for the preservation of the health and in the interest and wel- 
fare of the inhabitants thereof, where it is necessary to enter upon and to use ' 
and occupy private property, before such taking, use or occupation, is re- 
quired by Section 10 of Article 1 of the Constitution of Pennsylvania and 
Section 5 of Article 14 of the Act of June 27, 1913, (P. L. 611) to tender 
sufficient security to the parties claiming or entitled to damages, and in the 
absence of such a tender by the City, an injunction restraining the owners of 
the private property from interfering with the City and its contractors will 
be dissolved. 

Motion to dissolve preliminary injunction, No. 17 September, 
1919. C. P. Erie County. In Equity. 

S. L. GILSON, Esq., City Solicitor, and F. B. HOSBACH, Esq., 
Assistant City Solicitor, for plaintiff. 

S. Y. ROSSITER, Esq., and A. P. HOWARD, Esq., for de- 
fendants. 

WHITTELSEY, J., October 9, 1919.— This is a motion to dis- 
solve a preliminary injunction. No answer has been filed by the 
respondent, or testimony taken in regard to the subject matter of 
the controversy. The motion is therefore in effect a demurrer to 
the plaintiff's bill. For the purpose of this inquiry the statement 
of facts alleged in the bill must be taken to be true. 

The bill alleges inter alia that the plaintiff is a municipal cor- 
poration of the third class of Pennsylvania; that defendants are 
residents of the City of Erie and reside at No. 2963 Glenwood Park 
Avenue, and are owners of the premises where they reside; that 
the City of Erie on June 23, 1919, entered into a contract with the 
Erie Concrete & Steel Company for the construction of Section 5 
of the Millcreek Improvement Project; that the said Millcreek Im- 
provement Project is a public improvement, involving the chang- 
ing of the watercourses of Mill Creek in the City of Erie, and the 
confining, paving and completely enclosing the said Mill Creek for 
the preservation of the health and in the interest and welfare of 
the inhabitants of the City of Erie. 

That for the construction of the said improvement it is neces- 
sary for the City of Erie by its contractor, the Erie Concrete & 
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Steel Company to enter upon and to use and occupy the defendant's 
land ; that defendants have forbidden the City of Erie by its con- 
tractor to enter on their lands and. by force and otherwise inter- 
fering with the City of Erie and its contractor from entering on the 
lands of the defendants for the purpose of completing the construc- 
tion of Section 5 of the Mill Creek Improvement. 

That in entering upon the lands of the defendants, the City of 
Erie is proceeding in a lawful manner, and in accordance with the 
right vested in the City of Erie by the State of Pennsylvania, and is 
in no way injuring the lands or prorerty of the defendants, and 
in no way injuring the lands or property of the defendants, and 
completion of the said improvement, the defendants have a com- 
plete and just remedy for any injury that may result. 

Upon the filing of the bill in this case, a preliminary injunction 
was granted restraining defendants from interfering, hindering 
and preventing the City of Erie or its contractor and agent, the 
Erie Concrete & Steel Company, from entering upon the lands of 
the defendants with their materials, equipment and supplies, and 
from doing any act or in any way interfering with the said City of 
Erie, or its contractor and agent from entering upon the lands of 
the defendants for the purpose of completing the construction of 
Section 5 of the Mill Creek Improvement as above mentioned. No 
answer has been filed to this bill, and the defendants have made a 
motion to dissolve this injunction. 

It is conceded that the plaintiff, being a municipal corporation, 
has the right of eminent domain and can lawfully enter upon and 
Uke the property of the defendants for public use; and that the 
Mill Creek Improvement Project is a public improvement, and is 
for the preservation of the health and in the interest and for the 
benefit of the City of Erie and its inhabitants. 

The plaintiff claims the right under the Act of June 1, 1907 
(Sect. 1, P. L. 378, 6 Purdon 6944) , to enter upon and take the 
lands of the defendants for the purpose aforesaid ; and claims un- 
der the second section of that Act they are not required to secure 
the defendants for payment of any damages that they may sustain 
by reason of the occupation of their lands prior to the entry there- 
on, as it is provided that such damages are not to be assessed until 
the work is completed as provided in said Act of Assembly. 

The defendants claim the improvement in question is being 
made under the provisions of Article 14 of the Act of June 27, 1913, 
entitled "An Act for the incorporation, regulation and government 
of cities of the third class ; regulating nominations and election of 
municipal officers therein; and repealing, consolidating and ex- 
tending the laws in relation thereto. (P. L. 611)." Article 14 of 
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this Act is entitled "Exercise of the Right of Eminent Domain ; 
Assessment of Damages and Benefits." It is provided in Section 5 
of this article that in all cases. where the parties have not agreed 
upon the amount of the damages claimed as when by reason of the 
absence or legal incapacity of the owner or owners, no such agree- 
ment can be made for land, property or materials to be taken, occu- 
pied or injured, the city shall tender sufficient security to the par- 
ties claiming or entitled to damages * * * the condition of which 
shall be that the said City shall pay or cause to be paid such 
amount of damages as the parties shall be entitled to receive after 
the same shall be agreed upon by the parties, or assessed in the 
ni^^nner provided in tiiis Act." 

It will be observed that no provision is made in the Act of June 
1st., 1907, for requiring security from a municipal corporation 
before taking property for public use, while the Act of June 27, 
1913, provides that where no agreement can be made for land, 
property or materials to be taken, occupied or injured, the City 
shall tender sufficient security to the parties claiming or entitled 
to damages. This is the latest legislation on the subject, and in 
our opinion must prevail. Furthermore it is in compliance with 
Article 1, Section ID, of the Constitution of Pennsylvania, which 
provides " * * * * ^ nor shall private property be taken 
or applied to public use without authority of law and without just 
compensation being first made or secured." Section 8 of Article 16 
of the Constitution of Pennsylvania provides that municipal and 
other corporations and individuals invested with the privilege of 
taking private property. for public use shall make just compensa- 
tion for the property taken, injured or destroyed by the construc- 
tion or enlargement of their works, highways or improvements, 
which compensation shall be paid or secured before such taking, 
mjury or destruction. 

It does not seem necessary to decide whether or not the Act of 
June 27, 1913, above mentioned, repeals the Act of June 1, 1907, 
as it does not appear that the City has made any provision for the 
payment of any damage the defendants may sustain in taking the 
land of the defendants for making the improvements in question, 
as required by the Constitution of Pennsylvania. 

While it may be true that the whole taxable property of the 
City will be liable for any damages the defendants may sustain, 
this may be said of any solvent corporation having the right of 
eminent domain. The City has the right to enter upon and take 
this property for public use, and will undoubtedly take it, as it 
seems necessary to complete the improvement, which appears to be 
for the welfare of the City and the inhabitants thereof. The only 
effect of the dissolution of the injunction will be to delay the work 
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until the City can give the bond to secure the payment of any dam- 
ages that may hereafter be awarded to the defendants ; but as the 
City has not complied with the provisions in the Constitution of 
Pennsylvania, by giving security before entering upon the land of 
the defendants, and defendants insist upon having it, in our opinion 
the injunction must be dissolved. 

ORDER. 

And now, October 9, 1919, after hearing the arguments of 
counsel and upon due consideration thereof, the rule to show cause 
why the preliminary injunction heretofore granted should not be 
dissolved is made absolute. 
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Affidavit of defense — Implied contracts of indemnity — ^Pur- 
chase subject to lien or mortgage— Vendor may recover loss due 
to vendee's default. 

Plaintiff conveyed to the defendant property subject to certain mort- 
gages, the payment of which, was assumed by the defendant; defendant 
conveyed property to a third person subject to the said mortgages. Default 
was made in the payment of one of the mortgages and judgment being en- 
tered upon the bond, plaintiff's personal property was sold, and the same 
applied upon the judgment; plaintiff then brought suit against defendant 
upon the implied covenant of indemnity. The affidavit of defense did not 
seek to impeach the record of the proceedings by which the plaintiff's per- 
sonal property was sold, or deny that the proceeds of that sale were ap- 
plied to the judgment entered on the bond secured by a mortgage subject to 
which he took the land. The rule for judgment for want of a sufficient affi- 
davit of defense was made absolute. 

Clara S. Blood, Executrix, vs. Crew Levick Company, 171 Pa., 328, 
followed. 

Rule for judgment for want of a sufficient affidavit of defense, 
No. 221 May. Term, 1919. C. P .Erie County. 

William E. Hirt and Henry Baur for plaintiffs. 

C. Arthur Blass and Charles Mertens for defendant. 

ROSSITER, P. J., October 16, 1919.— This is a rule for judg- 
ment for want of a sufficient affidavit of defence. The plaintiff's 
statement in substance avers that on the 17th day of March, 1917, 
the plaintiffs conveyed certain premises in the County of Erie to 
the defendant; that the conveyance was made subject to the lien of 
three mortgages and a judgment under the following provision: 
"The party of the second part accepts the above conveyance sub- 
ject to the above stated mortgages and judgment with interest on 
the said mortgages and judgment from February 6th, 1917;" that 
defendant made default on the third mortgage by reason of which 
judgment was entered against the plaintiffs on the bond accom- 
panying the said mortgage ; Fieri Facias issued, and person^d prop- 
erty of the plaintiffs sold amounting to seven hundred twenty- 
three and 55-100 ($723.55) dollars, which sum, less some costs, 
was credited upon the judgment; that these entire proceedings 
appear of record in this Court, which record by reference is made 
part of the plaintiff's statement. 

The defendant filed an affidavit of defence in the nature of a 
demurrer, which in an opinion by Judge Whittelsey, was overruled. 
The supplemental affidavit of defence admits that defendant took 
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subject to the mortgages and lien, but denies that he assumed to 
piy the bond accompanying the mortgage upon which judgment 
was entered, but admits that he assumed the payment of the mort- 
gage given to secure the bond. He also denies that he covenanted 
to indemnify the defendant against any loss sustained because of 
the existence of said bond. Defendant also denies that plaintiff 
has suffered any loss by reason of the facts set forth in the first 
paragraph of plaintiff's statement of claim, and says that he did 
on the 24th of July, 1917, convey the premises described in plain- 
tiff's statement of claim to William Malone, by deed recorded in 
the Recorder's ofSce of Erie County, in Deed Book No. 224, page 
189, which said deed was made subject to the pa3mient by the said 
William Malone of all the mortgages and judgment set forth in the 
second paragraph of the plaintiff's statement of claim, whereby 
the said William Malone assumed and agreed to pay all of the 
said mortgages and judgment; that the plaintiffs have not suffered 
any loss as set forth in the fourth paragraph of the plaintiff's state- 
ment of claim for the further reason that they are entitled under 
the Act of Assembly to be subrogated to the rights of the plaintiffs 
on the mortgage and judgment, and that the said mortgage and 
judgment referred to are a valid and subsistent lien for the entire 
and full amount thereof, on the premises conveyed ; but he does not 
in any way seek to impeach the record of the proceedings by which 
the plaintiff's personal property was sold, or deny that the proceeds 
of that sale were applied to the judgment entered on the bond 
secured by a mortgage subject to which he took the land. 

A mortgage is a dead pledge for a live debt. In the case of 
Clara S. Blood, Ex'r., vs. Crew Levick Co., 171 Pa., 328, it is said : 
"The purchaser did not keep his covenant. The plaintiff has for 
that reason been compelled to pay money upon a mortgage which 
it was the duty of the purchasers to pay under an express covenant 
with him. To the extent of such payment it is very clear that the 
plaintiff is entitled to recover in this action. The general rule is 
that one purchasing under and subject to the lien of a mortgage 
given by his vendor is a purchaser as between himself and his 
vendor of the entire estate, and is liable to pay the mortgage as 
part of the purchase money due from him. Thereafter the relation 
of his vendor to the mortgage is not that of primary debtor, but 
of surety, the vendee becoming primarily liable therefor. The 
holder of the mortgage is not bound by an arrangement to which 
he is not a party, and he may therefore pursue the mortgagor if 
he chooses, but in that event the mortgagor is entitled to subroga- 
tion or he may proceed on the covenant of indemnity which the 
"under and subject to the payment of" clause implies. This^seems 
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to be a plain statement of the law upon the subject, and conclusive 
of the question at bar. 

The case of Tritton's Est., 238 Pa., 555, is not in point. Here 
the plaintiffs have suffered a loss by having been compelled by the 
sheriff to pay, and to paraphrase, the defendant was liable to pay 
the mortgage as part of the purchase money due from him, and 
the relation of the plaintiff to the mortgage is not that of a pri- 
mary debtor but of surety; the defendant being primarily liable 
to pay the mortgage. But if the holder pursued the plaintiff as he 
did, then he was entitled to subrogation or he might have pro- 
ceeded on the covenant of indemnity, which he has done. Hence, 
we are of the opinion that the affidavit is insufficient and the rule 
granted June 27, 1919, to show cause why judgment should not be 
entered for want of a sufficient affidavit of defense is made ab- 
solute. 
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Trespass — Question for jury — When evidence, though con- 
tradicted, supports verdict, new trial not granted. 

In an action to recover damages f or cpllision of - motoiiivel^icl^s and tie 
testimony discloses. 4 conflict in the evidence as to the rate of speed of the, 
machines, and as to which machine reached the crossing first, and as to. 
which machine ran into the other, and the jury were properly instructed, a 
verdict for tile plaintiff will not be disturbed. / . 

Motion for new trial, No. 118 September term, 1^18. C. P. 
ErieC!oUnty. 

Brooks, English & Quinn for Plaintiff. 
William E. Hirt for Defendant. 

WHITTELSEY, J., October 14, 1919.— This is an action of 
trespass in which the plaintiff claims to recover dajnages of the de- 
fendants for injuries sustained by him in a collision between a 
truck owned by the defendants, driven by their employee, and a 
motor cycle upon which the plaintiff was riding. It appears from 
. the evidence on the part of the plaintiff, who is a carpenter 51 
years of age, and on the 1st day of February, 1917, was working on 
the extension of the Mutual Telephone Building on Ninth Street in 
the City of Erie, that he quit work at 5 o'clock P. M. and started 
for his home in East Millcreek, riding a motorcycle with a side car 
attached. He went up State Street to Twenty-first Street and then 
east on Twenty-first Street on the way to his home, and when he 
got within 35 or 40 feet of Ash Street looked north and saw an au- 
tomobile, which was afterwards proved to be defendant's truck, 
coming about 135 or 140 feet away, going south ; that he proceeded 
east, and looked south to see if anything was coming from that 
direcion,and as he turned back and got close to the southeast comer 
of Twenty-first and Ash Streets the defendants' truck rammed 
into him and shoved him directly south right over the curb ; that 
the bumper of the truck catched on his machine and hit him 
half way between the knee and ankle and the truck turned end for 
end ; that he wasn't more than eight or ten feet from the comer of 
Ash Street when it hit him, and was not thrown off the motorcycle; 
that the truck was being driven by an employee of the defendants 
and was being used about the business of the defendants at the 
time; that the plaintiff was goin twelve of thirteen miles an Tiour 
by the speedometer, and the truck of the defendants twice as fast, 
and there was nothing to prevent the driver of the truck seeing 
him when he was within 40 feet of the intersection. Tw^P^^^Ip 



142 ERIE COUNTY LAW JOURNAL [Vol. 

Fuller V. Schaaf, et al. 

Street is paved with asphalt. Ash Street is not paved except at the 
crossing of Twenty-first Street, and the pavement at the inter- 
section of the street was icy and slippery. 

The evidence on the part of the defence tends to show that the 
truck of the defendants, driven by their employee, left the store of 
the defendants at Tenth and Ash Streets about 5 o'clock P. M. for 
the purpose of taking an employee home who was sick. The truck 
was (Jriven south on Ash Street ; that the road was a dirt road, and 
pretty rough, and as the truck approached Twenty-first Street the 
driver sounded his horn when about eighteen feet from the comer, 
and a second time as he approached the comer ; that the horn was 
a Klaxon, giving a loud sound, and the evidence of the driver tends 
to show that he reached the intersection before the plaintiff, Fuller, 
did ; that when he got to the sidewalk line and saw Fuller coming 
50 or 60 feet away from the comer. Fuller was going at a pretty 
high rate — about thirty miles per hour; that when the driver of 
the truck saw that Fuller did not intend to stop, and was going 
right across, he put on the emergency and foot brakes and turned 
to the left. Fuller was going at a good rate of speed, and struck 
the bumper and turned the truck right around. The pavement 
was slippery and covered with ice from curb to curb. The driver 
had the truck in second gear, and was going about eight miles per 
hour, and could not drive faster than eight miles per hour in second 
gear. The jury found a verdict for the plaintiff^ and on motion of 
the defendants a rule has been granted to show cause why judg- 
nient should not be entered against the plaintiff non obstante 
veredicto. 

At the time of the trial we were of the opinion that there was a 
conflict in the evidence as to the rate of speed which the machine 
was going as it approached the crossing of Twenty-first and Ash 
Streets ; and also as to which machine reached the crossing first ; 
and as to which machine ran into the other, (which were ques- 
tions for the jury to decide) and we instructed the jury that "if 
they find that the defendants' driver was not guilty of negligence, 
or that the plaintiff was guilty of contributory negligence, your 
verdict should be for the defendants ; but if you find that the de- 
fendants' driver was guilty of negligence and that the plaintiff was 
not guilty of contributory negligence, then your verdict should be 
for the plaintiff." They found for the plaintiff. After hearing the 
argument of counsel, and a review of the testimony taken at the 
trial, and upon due consideration thereof, we can see no reason to 
change our opinion and interfere with the verdict. 
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Interest— Usurious Contract— Act of May 28, 1858, P. L. 622 
Set off by third person who assumes payment of debt. 

Under the Act of May 28, 1858, P. L. 622, a defendant debtor may retain 
and deduct from the amount of the debt the amount of interest paid in excess 
of the rate established by law, but in an action upon the principal debt a set 
off of usurious interest, alleged to have been paid, cannot be asserted by a third 
person, who, after the alleged payment of such interest, assumed the principal 
debt for a valuable consideration with the consent of the creditor. The rule 
that the vicious element in a usurious contract survives in all its transmuta- 
tion applies only when the obligor or promisor remains the same. 

A corporation is an entity and is essentially distinct from the person or 
pea*sons owning its stock. 

Trial without a jury, No. 488 February Term, 1918. C. P. 
Erie County. 

Brooks, English & Quinn for Plaintiff. 

S. Z. Moore and Gunnison, Fish, Gifford & Chapin for De- 
fendants. 

WHITTELSEY, J., October 21, 1919— This case was tried by 
the Court without a jury by agreement of counsel, filed in the 
Prothonotary's office, as provided by Act of Assembly. From the 
testimony taken the following facts are found, namely: 

First. On the 24th of April, 1905, and prior thereto, Fred- 
erick M. Jackson and John Waldron doing business as the House- 
hold Loan Company, were engaged in the loaning of money at a 
high rate of interest, from 25 to 40 per cent., for which they took 
notes from persons to whom the money was loaned. 

Second. They canled on the business until sometime in 1908, 
when Orton W. Albee became a member of the partnership, and the 
business was continued by Jackson, Waldron and Albee until Janu- 
ary 30th, 1913. 

Third. On the 27th day of February, 1913, the Equitable In- 
vestment Company was incorporated, and the incorporators being 
Frederick M. Jackson, John Waldron and Orton W. Albee, the same 
persons composing the partnership above mentioned ; and each had 
the same interest in the capital stock of the corporation as he had 
in the partnership. In addition to these incorporators, from twenty- 
five to fifty other persons thereafter became owners of stock in the 
defendant corporation. There was no lapse or break in the busi- 
ness — it was continued by the corporation the same as it had been 
by the partners. 
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Fourth. On April 24th, 1905, the partnership commenced to 
borrow money of the plaintiff, P. T. Foley, agreeing to pay a rate 
of interest in excess of the legal rate of 6 per cent ; and continued to 
borrow money from the plaintiff from time to time until the busi- 
ness was incorporated June 27, 1913, paying him interest at the rate 
of 20 and 25 per cent. 

Fifth. The total amount of interest paid by the partnership 
to Foley, the plaintiff, from April 24th, 1905, to June 27, 1913, the 
time when the business was incorporated, on money borrowed of 
him was twenty-six thousand five hundred sixty-four and 50-100 
($26,564.50) dollars. The legal rate of interest at 6 per cent, on 
the same money for the same time was seven thousand two hun- 
dred fifty-seven and 42-100 ($7,257.42) dollars the excess of the 
legal rate being nineteen thousand three hundred six 73-100 
($19,306.73) dollars. 

Sixth. At the time of the incorporation' (June 27, 1913) the 
plaintiff held two notes against the partnership, one dated August 
1, 1911, for fifteen thousand ($15,000) dollars payable two years 
after date, interest paid to maturity in advance; and one dated 
November 25, 1912, for eleven thousand ($11,000) dollars payable 
two years after date, interest paid to maturity in advance. 

Seventh. At the time of the organization of the corporation 
(June 30, 1913) an agreement in writing was entered into between 
Frederick M. Jackson, John Waldron and Orton W. Albee, parties 
of the first part, and the Equitable Investment Company, a cor- 
poration, party of the second part, in and by which the parties of 
the first part did transfer unto the party of the second part all 
their interest in the partnership property and assets, described in 
a schedule thereto attached, together with the good will of the 
business, and in consideration of which second party did, inter alia, 
agree to assume all and singular the liabilities of the partnership 
business theretofore conducted by them, as particularly set forth 
in a schedule thereto, annexed, among which liabilities appeared 
"Patrick Foley, $26,000."' 

Eighth. The two notes of fifteen thousand and ten thousand 
dollars respectively, mentioned in paragraph six above, were taken 
up and a new note for fifteen thousand dollars, dated August 1, 
1913, was given to the plaintiff by the Equitable Investment Com- 
pany, payable one year after date ; and on August 1, 1914, the two 
notes, one for eleven thousand dollars and one for fifteen thousand 
dollars, were taken up and a new note for twenty-six thousand dol- 
lars was given to Foley, the plaintiff, by the Equitable Investment 
Company, payable one year after date, interest paid to maturity in 
advance. 
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Ninth. Between August 1, 1914, and April 1, 1915, the plain- 
tiff loaned to the Equitable Investment Company, the defendant 
corporation, the sum of eight thousand three hundred ($8,300) 
dollars, which added to the twenty-six thousand dollar note above 
mentioned, increased the indebtedness of the defendant to the 
plaintiff to thirty-four thousand three hundred ($34,300) dollars. 

Tenth. On April 1, 1915, the Equitable Investment Company 
took up the note for $26,000 and gave Foley a new note for $34,300 
payable thirty-six months after date, interest paid to maturity in 
advance. This is the note in suit. 

Eleventh. The interest paid by the Equitable Investment Co., 
defendant, to Foley, the plaintiff, subsequent to June 30, 1913, 
amounts to twenty-one thousand three hundred ninety and 11-100 
($21,390.11) dollars. The legal rate of interest from June 30, 1913, 
on the indebtedness to October 20, 1919, is twelve thousand six 
hundred seventy-four and 34-100 ($12,674.34) dollars, which added 
to $34,300 the amount of the note in suit, amounts to $46,974.34. 
Deduct the amount of interest paid, $21,390.11, leaves twenty-five 
thousand five hundred eighty-four and 23-100 ($25,584.23) dollars 
as the amount of debt and interest owing October 20th, 1919, to 
which add five per cent collection fee one thousand two hundred 
seventy-nine and 20-100 ($1,270.20) dollars, makes twenty-six 
thousand eight hundred sixty-three and 43-100 ($26,863.43) dol- 
lars, the amount for which judgment should be entered against the 
defendant, with interest from October 20th, 1919. 

CONCLUSIONS OF LAW. 

First. The defendant corporation having agreed to assume 
the debt of $26,000 owing by the partnership, Jackson, Waldron 
and Albee, cannot deduct and retain from the note in question the 
amount of the interest paid by that partnership to Foley in excess 
of the legal rate. 

Second. The defendant corporation has a right to have de- 
ducted from the note in question the amount of interest paid by it 
to Foley, the plaintiff, in excess of the legal rate. 

Third. The plaintiff is entitled to have judgment against the 
defendant corporation for the sum of twenty-six thousand eight 
hundred sixty-three and 43-100 ($26,863.43) dollars (which in- 
cludes $1,279.20 collection fee) with interest from October 20, 1919. 

DISCUSSION. 

It appears from the evidence that the partnership composed 
of Frederick M. Jackson, John Waldron and Orton W. Albee, paid 
to P. T. Foley, the plaintiff, prior to June 30, 1913, the time the 
business was assigned by them, to the defendant corporation, and 
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the indebtedness of that partnership was assumed by the de- 
fendant corporation, the sum of nineteen thousand three hundred 
six and 73-100 ($19,306.73) dollars in excess of the legal rate of 
interest. It further appears that the defendant corporation has 
paid the plaintiff on the debt of the partnership, assumed by it, and 
on money borrowed by the defendant corporation from the plaintiff 
the sum of eight thousand eight hundred twenty-nine and 61-100 
($8,829.61) dollars in excess of the legal rate of interest, making 
in all twenty-eight thousand one hundred thirty-six and 34-100 
($28,136.34) dollars in excess of the legal rate of interest received 
by the plaintiff from the partnership and the defendant corporation 
on thirty-four thousand three hundred ($34,300) dollars for which 
Ihe note in suit was given by the defendant corporation to the 
plaintiff. Under the provisions of the Act of May 28, 1858, Sec. 2, 
P. L. 622, 2nd Purdon 1888, the defendant corporation claims the 
right to exercise the option given to the borrower or debtor by 
that Act to retain and deduct such excess from the amount of the 
thirty-four thousand three hundred ($34,300) dollars, for which 
the note in this case was given, claiming that the whole amount 
of that debt is tainted with usury, and that Foley, the plaintiff, has 
been the recipient of the usury, and is therefore not an innocent 
party taking over an obligation tainted with usury, without knowl- 
edge thereof; and that the change of the partnership into the cor- 
poration does not prevent the latter from defending against the 
illegal interest paid by the partnership to the plaintiff. 

The plaintiff denies the right of the defendant corporation to 
set off the amount of interest in excess of six per cent paid by the 
partnership on the $26,000 debt assumed by it. There does not 
seem to be any doubt about the right of the defendant, the Equit- 
able Investment Company, to retain and deduct from the amount 
of the $34,300 note in question the amount of interest paid by it in 
excess of the rate established by law, but we cannot assent to the 
proposition of the defendant that it can deduct from that note the 
amount of the excess interest paid by the partnership to the plain- 
tiff, Foley, on the $26,000 debt assumed by the defendant corpora- 
tion, as a part of the consideration of the transfer of the partner- 
ship business to it. The right of the parties to make a loan where 
the rate of interest contracted for exceeds that established by law 
seems to be recognized by the Act of May 28th, 1858, P. L. 652, 
above referred to. 

Selser and Bro., 141 Pa., 529. 

Nicholson's Appeal, 20 W. N. C, 339. 

If this debt had been assumed by a person wholly disconnected 
with and having no interest in the partnership or corporation in 
question, as it was by the defendant corporation, in our opinion it 
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could not be successfully maintained that such a person would have 
the right to set off the excessive interest paid by the partnership. 

It is decided in Little's Estate, 244 Pa., 368, that in an action 
on the principal debt claims to set off usurious interest alleged to 
have been paid cannot be asserted by a third person, who, after the 
alleged payment of such interest, assumed the principal debt for 
a valuable consideration with the consent of the creditors. In 
Macunzie Savings Bank vs. Hottenstein, 89 Pa., 328, it is held the 
rule that the vicious element in a usurious contract survives in all 
its transmutation applies only in cases in which the obligor or 
promissor remains the same. Gray Trust vs. American Union 
Telephone Company, 46 C. C, 87. 

A corporation is an artificial person, created by law as the rep- 
resentative of those persons, natural or artificial, who contribute to, 
or become holders of shares in the property entrusted to it for the 
common purpose. Bibb's Est., 157 Pa., 59. 

A corporation is an entity, and exists irrespective of the per- 
sons who own all its stock, and the fact that one person owns all 
the stock does not make him and the corporation one and the same 
person. The shares of the capital stock of the corporation are es- 
sentially distinct and different from the corporation property, and 
the owner of all the stock of the corporation does not own the cor- 
porate property or become the manager, or control it. 

Monongehela Bridge Co. vs. Pitts. & Birmingham Tract. Co., 
196 Pa., 25. 

Macan vs. Scandinavian Belting Co., 264 Pa., 384. 

We can think of no reason why a corporation, being an arti- 
ficial person, should be permitted to do what a natural person can- 
not do under like circumstances. We are therefore of the opinion 
that the defendant has no right to deduct the amount of excessive 
interest paid by the partnership to the plaintiff, Foley, on the 
$26,000 debt which the corporation assumed and agreed to pay for 
a valuable consideration. 

It may be conceded, as is decided in Campbell vs. Sloan, 62 Pa., 
481, and cited by the learned counsel for the defendant, that the 
original taint of usury attaches to all successive securities, etc., 
growing out of the original transaction, and none of them, however 
remote, can be free from it if the descent can be traced. As said 
by Sharswood, J., in that case, "neither renewal of the old or sub- 
stitution of a new security between the same parties can efface the 
usury, nor a further security, nor a guarantee of such subsequently 
by a stranger." In the case at bar, the contract is between differ- 
•ent parties from the original. 

Nor does the case of Miller vs. Irwin, 85 Pa., 376, in our 
opinion, control this case. It was decided in that case, "in a suit 
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upon a note, the defendant in her affidavit of defence averred that 
the loan for which the note was given had been carried by her 
father for two years at ten per cent interest, and that the note 
signed by her was a renewal of one which was the last of a series 
given by him/^ The Court below entered judgment for the amount 
of the note, and only abated the excess of interest for the four 
months which defendant's note had to run. Held (reversing the 
Court below) that she had the right also to set up the excess of 
interest paid by her father against the plaintiff's claim." It thus 
appears that there was no change of the debtors in that case, it 
being the debt of the estate of the father, of whose will she was 
executrix, and not her individual debt. 

ORDER 

And now, Oct. 21, 1919, the prothonotary is directed to give 
notice to the parties or their attorneys, of this decision and if ex- 
ceptions are not filed thereto within thirty days of service of such 
notice, judgment shall be entered by the prothonotary against the 
defendant the Equitable Investment Co. for the sum of $26,863.43 
with interest from Oct. 20, 1919. 
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Pleadings— Act of 1915, P. L. 483— Statement of Claim- 
Striking off. 

A statement of claim must contain only facts, must be concise, divided 
into paragraphs, containing but one material allegation. There can be no 
arbitrary rule as to what constitutes a single material allegation, that, de- 
pending upon the circumstances arising under each state of facts. Although 
a paragraph contains a single material allegation, it may also contain such 
subordinate allegation as may modify, clarify or explain this. 

Motion to strike off plaintiff's statement, No. 46 September 
Term, 1919. C. P. Warren County. 

D. I. Ball, Esq., for Plaintiff. 

Earle MacDonald, Esq., for Defendant. 

HINCKLEY, P. J.— Suit was brought by the Fuel Oil Com- 
pany, for use of P. C. C. & St. Louis Railroad Company against 
defendant, and, afterwards, a statement filed setting forth that 
the plaintiff was W. D. Hines, Director General of Railroads, 
operating the Pittsburgh, Cincinnati, Chicago & St. Louis Rail- 
road, to use of the Fuel Oil Company, now to use of the Pitts- 
burgh, Cincinnati, Chicago and St. Louis Railroad Company, and 
thereupon the defendant made this motion to strike off the state- 
ment, because the parties are not the same as are contained in 
the Praecipe and Summons, and for the further reason that the 
statement was not properly- sworn to. 

At the same time, when foregoing motion to strike off was 
presented, the plaintiff made motion to amend the record, so that 
the parties plaintiff would correspond with the plaintiffs' state- 
ment. 

At a later date, the plaintiff made a further motion to amend 
by substituting a more formal affidavit to the plaintiff's state- 
ment. 

The defendant was clearly within its rights in moving to 
strike off the plaintiff's statement. The affidavit to the plaintiff's 
statement was insufficient, (see Corosu vs. Mining Company, 26 
D. R., 379), and the statement itself was irregular and a nullity. 

But, if the plaintiff's amendments, if now allowed, could be 
deemed to cure the defects mentioned and resuscitate the state- 
ment, the defendant, by a later motion, has obtained a rule to 
strike off the statement, because it fails to 'conform to the. pro- 
visions of the Practice Act of 1915, in that more than one material 
the statement, and the tenth paragraph contains a conclusion of 
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the statement, and the tenth paragraph contains a conclusion of 
law. 

We think the defendant's position in this respect is well 
taken, at least, as to some of the paragraphs named, more espe- 
cially the third, fifth and tenth paragraphs. The Practice Act 
of 1915 aims to bring about simplicity in pleading, and in many 
ways accomplishes this ; but this very simplicity imposes a higher 
measure of care in determining what may be included in plead- 
ings, and there will often arise likely some difference of opinion 
in this respect, as indicated by the numerous cases already re- 
ported, 

Lutz vs. Wright, 28 D. R. 32, 
ZuUinger vs. Grebe, 26 D. R. 483, 
Weiss vs. Schaflfer, 26 D. R. 166, 
Ehremstrom vs. Hess, 26 D. R. 992, 
Corosu vs. Company, 26 D. R. 379, 
Kohr vs. Fox Baking Company, 27 D. R. 609, 
Cauley vs. Bogash, 27 Dist. 828, 
are some of the cases where, upon non-compliance with the pro- 
visions of the Act of 1915, the statement was in each case struck 
off; while Hackney vs. Gorley, 25 D. R. 433, Gunning vs. Scranton 
R. R. Company, 26 D. R. 954, Fuller vs. Stewart Coal Company, 
27 D. R. 512, and other cases discuss the provisions of the Prac- 
tice Aict. 

The cardinal rule to be followed is that the pleading shall con- 
tain only facts. 

The statement must be concise, divided into paragraphs, 
containing but one material allegation. If this last requirement 
is literally complied with, there is often danger that the state- 
ment be divided into innumerable paragraphs, and prolixity in 
this respect results instead of conciseness. 

There can be no arbitrary rule as to what constitutes a single 
material allegation. It depends upon the differing circumstances 
arising under each state of facts. 

The minutest possible subdivision into its last possible analy- 
sis of positive statement in a paragraph, we do not think is re- 
quired, on the one hand, although, on the other hand, we must 
avoid the inclusion of two material or essential allegations in a 
single paragraph. 

A correct intermediate course must be pursued, and, although 
a paragraph contains a single material allegation, it also may con- 
tain, depending upon the circumstances, such subordinate allega- 
tion as may modify, clearify or explain this. 

The rule to strike off the statement filed is made absolute, 
without prejudice, and the plaintiff is permitted to file a new 
statement. 
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Contracts — Warranty — Question for Jury. 

No particular form of langruage is necessary to create a warranty; and 
the expression "warranty" need not occur specifically, though that is the 
term most often used. It is the subject matter of the statement or repre- 
sentation, and the circumstances under which it was made rather than its 
form which are to be considered. No distinct assertion or affirmation as to 
the quality or character of the thing to be sold, made by the seller during the 
negotiations for the sale, which was intended to induce the purchase, and was 
relied upon by the purchaser, may be regarded as a warranty, unless accom- 
panied by an express statement that it is not intended as such. 

Where there is a conflict in the evidence as to whether an automobile 
sold by the defendants to the plaintiff was as repres,ented and warranted 
and the jury appeared to have believed the witnesses on the part of the 
plaintiff, instead of those on the part of the defendants, and have found a 
verdict in favor of the plaintiff, and in the opinion of the Court the evi- 
dence was sufficient to sustain the verdict, the motion for a new trial and 
judgment n. o. v. will be discharged. ._ ," ^ 

Motion for new trial and for judgment n. o. v., No. 79 Febru- 
ary Term. 1918. C. P. Erie County. 

Wm. E. Hirt for Plaintiff. 
Milloy & Gilson for Defendants. 

WHITTELSEY, J., November, 1919.— This is a motion for 
a new trial and for judgment non obstante veredicto. In our 
opinion this was a case for a jury to decide. The evidence on the 
part of the plaintiff that the defendants guaranteed the truck in 
question to do the work of the plaintiff and somebody else is un- 
contradicted, and it appears that the defendants knew the kind 
of work for which the plaintiff intended to use the truck, as they 
had been employed by him in the same business. 

No particular form of language is necessary to create a war- 
ranty; and the expression "warranty" need not occur specifically, 
though that is* the term most often used. It is the subject matter 
of the statement or representation, and the circumstances under 
which it was made rather than its form which are to be considered. 
No distinct assertion or affirmation as to the quality or character 
of the thing to be sold, made by the seller during the negotiations 
for the sale, which was intended to induce the purchase, and was 
relied upon by the purchaser, may be regarded as a warranty, un- 
less accompanied by an express statement that it is not intended 
as such. If the affirmation is made in good faith, it is still a war- 
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ranty ; if made with the knowledge of its falsity, it is none the less 
a warranty, though it is also a fraud. 

Am. and Eng. Ency. of Law, Vol. 30, page 136-138. 

Neilson vs. Wetherill, 1st Phila. 207. 

Weimer vs. Clement, 37 Pa., 147. 

Warren vs. Phila. Coal Co., 83 Pa., 437. 

In our opinion the language in this case amounted to a contract 
of warranty that the truck would do the work of the plaintiff and 
more; and the plaintiff was entitled to recover damages for a 
breach of this contract. 

If the evidence on the part of the plaintiff is believed, it did 
not do the work of the plaintiff, but on repeated trial, was found to 
be practically useless for that purpose. There was a conflict in the 
evidence as to this, and the jury appeared to have believed the wit- 
nesses on the part of the plaintiff instead of those on the part of 
the defendant, and have found a verdict in favor of the plaintiff, 
and in our opinion the evidence was sufficient to sustain the verdict. 

We cannot agree with the contention of the learned counsel 
for the defendants that the verdict is against the law or that it is 
against the weight of the evidence. The evidence on the part of 
the plaintiff that the defendant warranted the truck, as above 
stated, is uncontradicted; and the evidence on the part 
of the plaintiff also shows that the plaintiff was not 
able to do his work with it after repeated trials. 
The evidence on the part of the defendants tends to show that it 
did not work well immediately after the plaintiff purchased it, and 
the defendant Schrieff er testifies that the truck was ruined when 
Pettinatto offered to return it and take another in its place, claim- 
ing that it was ruined while in Pettinatto's possession. It there- 
fore appears that there was a conflict in the evidence as to the 
cause of the ruined condition of the truck, which was a question of 
fact for the jury to decide. In our opinion the jury were properly 
instructed that the burden of proof was on the plaintiff to make out 
nis case, and their attention was called specifically to tiie claim of 
the defendants that it was the fault of the plaintiff atter he pur- 
chased the truck that it would not run ; that all of th^ trouble arose 
out of the fact that there was no oil or not sufficient oil, and the 
engine burned out. It would seem that the jury believed the evi- 
dence on the part of the plaintiff and rendered their verdict ac- 
cordingly. 

We are not convinced that the defendants have any reason to 
are both affirmed; nor do we think there was error in refusing to 
admit evidence of the valuation of the truck agreed upon by and 
mit evidence of the valuation of the truck agreed upon by and 
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between the defendants, Robbins and Schrieflfer, at the time the 
partnership between them was organized in April, 1917. Pettinatto 
was not present, nor did he have anything to do with the partner- 
ship or with the truck at that time; and nothing said or done there 
could bind him or affect his interest acquired thereafter — this con- 
troversy being as to the condition of the truck when delivered to 
him in August, 1917. 

The amount of the damages was properly left to the jury to 
decide, and under the circumstances, the amount assessed by them 
does not appear to be excessive. 

Upon a breach of a contract of warranty, the measure of dam- 
ages is compensation for everything that has been the natural and 
probable consequences of the breach. 

Youghiogheny Iron & Coal Co. vs. Smith, 66 Pa., 340. 

Seigworth vs. Leffel, 76 Pa., 476. 

Phila. & Reading Coal & Iron Co. vs. Hoffman, 4 Atl. 848. 

We are not convinced that a new trial should be granted, or 
that judgment non obstante veredicto should be entered in favor 
of the defendant. 



STOKER V. WETMORE. 

Contracts — Specific Performance —Tender — Mutual Acts — 
Time of Performance. 

The balance of purchase money not having been paid or demanded and 
deed delivered at the time provided by the agreement of the parties, the time 
for the performance thereafter becomes indefinite, but mutual, and dependent 
whenever it should occur; and whichever of the parties first desired to en- 
force the performance of the contract must perform or offer to perform his 
part as a condition precedent. 

The satisfaction of the mortgages on the record, and the payment of 
the balance of the purchase money we re mutual acts, to be performed sim- 
ultaneously, and the defendant had n o right to require the payment of the 
balance of purchase money without th e satisfaction of the mortgages on 
record. 

No time having been agreed upon, or fixed by either party, with notice 
to the other to meet at the Court House and complete the transaction, ac- 
cording to their agreement, the defendant had no right to charge the plain- 
tiff with a breach and rescind the contract without satisfaction of the mort- 
gages on the record, and notice to the plaintiff. 

Bill for specific performance. No. 5 May Term, 1919. C. P. 
Erie County. In Equity. 

L. E. Torry for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 
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WHITTELSEY^ J., November 5, 1919— This case was heard on 
bill, answer, replication and testimony. The findings of fact are: 

First. At the time the agreement in question was made, herein- 
after referred to, the defendant, F. E. Wetmore, resided in Frews- 
burg, N. Y., and continued to reside there until on or about October 
1, 1918, when he moved onto the land in question in Waterford 
Township, Erie County, Pa., where he now resides. 

Second. The plaintiff, John Stoker, was at the time said 
agreement was made, and still is, a resident of Kearsarge, Erie 
County, Pa. 

Third. On the 31st day of March, 1917, the defendant, F. E. 
Wetmore, was owner of a certain tract of land situate in the town- 
ship of Waterford, Erie County, Pa., containing fifty acres, more 
or less, fully described in the bill in this case. 

Fourth. That on the 31st day of March, 1917, plaintiff went 
to Frewsburg, N. Y., and then and there entered into an agreement 
in writing with the defendant, in and by which plaintiff agreed to 
purchase the land in question, the hay in the bam on said premises, 
and an account owing by one Tim Foster to said defendant, Wet- 
more, for the sums of sixty ($60) dollars; for which the plaintiff 
Stoker, agreed to pay the defendant, Wetmore, the sum of fifteen 
hundred ($1,500) dollars — two hundred ($200) dollars on delivery 
of the contract and the balance of thirteen hundred ($1,300) dol- 
lars within thirty days from the date of the said contract, and pay 
all taxes and assessments which should be taxed or assessed upon 
said land from the date of the said agreement, until the said sum 
should be fully paid within thirty days ; and that defendant, Wet- 
more, agreed that upon receiving such payment at the time and in 
the manner above mentioned, at his own proper cost and expense, 
he would execute and deliver to the plaintiff. Stoker, or to his as- 
signs, a warranty deed for said land ; and it was further agreed in 
and by the said writing that the plaintiff. Stoker, should have pos- 
session of the said premises from and after the date of the agree- 
ment. All of which will fully appear by reference to the agree- 
ment, a copy of which is attached to plaintiff's bill and marked 
Exhibit A, and is recorded in the Recorder's office of Erie County 
in Contract Book 7, at pagi 156, March 7th, 1918. 

Fifth. At the tinlte the said agreement was entered into 
there were two mortgages on record in the Recorder's office of Erie 
County, Penna., which were liens on said real estate — one for one 
thousand ($1,000) dollars, March 15, 1904, in favor of Mary Aus- 
tin, with interest, upon which there was unpaid the sum of five 
hundred ($500) dollars, with interest from March 15, 1917; the 
other for five hundred ($500) dollars, ui)on which there was a bal- 
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ance unpaid of three hundred forty ($340) dollars, with some in- 
terest. The plaintiff was informed of these mortgages, and it was 
agreed that the parties should meet at the Court House in Erie, . 
April 28, 1917, when the plaintiff agreed to pay the thirteen hun- 
dred ($1,300) dollars purchase money, and the mortgages were to 
be satisfied of record, and a deed from the plaintiff to the defendant 
was to be delivered. The mortgages have not been satisfied. 

Sixth. That the plaintiff. Stoker, upon the execution of the 
agreement as above mentioned, paid the hand payment of two hun- 
dred ($200) dollars, and immediately went into possession of the 
said land in pursuance of the agreement, cultivated said premises 
and continued in possession thereof during the Fall and Summer of 
1917, repaired the fences and paid the taxes for the year 1917. 

Seventh. He did not occupy the house, but the evidence on 
his part tends to show there was a drill, two wagons and a two- 
horse cultivator, besides the hay in the barn on the premises be- 
longing to him. Plaintiff Stoker did not pay the defendant. Wet- 
more, the balance of purchase money within thirty days as pro- 
vided by the terms of the agreement, nor has he since paid same or 
any part thereof, or tendered payment thereof and demanded a 
deed of the land from the defendant. Nor has the defendant, 
Wetmore, tendered a deed to the plaintiff. Stoker, and demanded 
payment of the balance of purchase money. 

Eighth. That prior to the expiration of thirty days from the 
date of the agreement the plaintiff wrote the defendant, stating 
that he was unable to close the matter within the time fixed, and 
suggesting a week later as the time to meet and close the matter, 
to which the defendant consented. 

Ninth. The plaintiff continued to ask for further time to 
make payments, and promised to pay interest from March 31, 1917. 
On on before September 1st, 1917, the plaintiff received notice from 
Mr. Sherman, Justice of the Peace, not to remove the hay or cut 
the timber, also to vacate the premises. No time was ever fixed by 
the parties or either of them to close the matter. 

Tenth. The defendant took i)ossession of the farm in Decem- 
ber, 1917, by moving his brother-in-law, Bacon, onto it, and on Oct. 
1, 1918, the defendant himself moved onto the farm, and is now 
living there. 

Eleventh. The defendant has repaired the house and bam at 
a cost of between two hundred thirty ($230) dollars and two hun- 
dred fifty ($250) dollars. 

Twelfth. The defendant had the place for 1918 and 1919, har- 
vested the crop of hay, oats, etc. He collected the account of 
sixty ($60) dollars from Tim Foster and has sold the hay that 
was on the farm at the time the agreement was made for two hun- 
dred thirty ($230) dollars. 
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DISCUSSION. 

By the terms of the contract between the parties the defen- 
dant agreed to sell the land in question to the plaintiff, and the hay 
in the barn on the premises, and also an account against Tim Foster 
for sixty ($60) dollars, for the sum of fifteen hundred ($1,500) 
dollars, to be paid as follows namely, two hundred ($200) dollars 
in hand and the balance of thirteen hundred ($1,300) dollars within 
thirty days from March 31st, 1917, the date of the contract; and 
further to pay all the taxes and assessments upon the premises 
from that date, and it was further agreed that the plaintiff should 
have i)ossession of the premises from and after the date of the 
agreement. 

The plaintiff paid the defendant the hand payment of two 
hundred ($200) dollars and took possession of the premises, includ- 
ing the hay in the barn ; repaired the fences and cultivated the land 
during the Summer and Fall of 1917 ; and paid the taxes in accord- 
ance with the contract. Being unable to raise the money, he asked 
the defendant for further time, and the defendant consented to 
grant it, and thereby waived a strict compliance with the terms of 
the contract as to the purchase money. At the time the contract 
was made, there were two mortgages on the premises, one for one 
thousand ($1,000) dollars, upon which the testimony showed that 
there was a balance owing of five hundred ($500) dollars, and one 
for five hundred ($500) dollars. At the time the contract was 
made, there was an understanding that the parties were to meet at 
the CJourt House in Erie to complete the transaction, at which time 
the plaintiff was to pay the thirteen hundred ($1,300) dollars, and 
the defendant was to procure the satisfaction of the mortgages and 
deliver a warranty deed to the plaintiff according to the contract. 
No time for the parties to meet and close the contract was subse- 
quently agreed upon or fixed by the parties, or either of them. The 
plaintiff continued to ask for further time and agreed to pay in- 
terest from March 31, 1917, the date of the contract, and declared 
his intentions to pay for the property from time to time. The de- 
fendant did not execute and tender a deed to* the plaintiff, nor de- 
mand payment of the balance of the purchase money, and procure 
the satisfaction of the mortgages in question ; nor did the plaintiff 
tender the balance of the purchase money and demand a deed. 

On or about September 1, 1917, the defendant caused notice to 
be given to the plaintiff not to move the hay or cut the timber on 
the premises, and to vacate the premises. The house on the 
premises was vacant, and about December 1, 1917, the defendant 
caused his brother-in-law Bacon to move into the house and take 
possession of the premises. He held possession until October 1st,. 
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1918, when the defendant himself entered into possession and is 
now occupying it. The defendant has received the proceeds of the 
farm for the years 1918 and 1919. He testifies that he has ex- 
pended from two hundred thirty ($230) dollars to two hundred 
fifty ($250) dollars in repairs on the buildings, without giving the 
items of such expenditures. He sold the hay that was in the barn 
at the time of the contract for two hundred thirty ($230) dollars, 
£^.nd collected the account against Tim Foster amounting to sixty 
($60) dollars. 

It would seem that at the time the defendant put Bacon into 
possession of the premises the plaintiff had the right of possession 
by the terms of the contract, and that the defendant had surren- 
dered the possession to him, and that the plaintiff had entered into 
the actual possession of the land and cultivated it and repaired the 
fences. He had paid a part of the purchase money, and in addition 
to the right of possession and actual possession he had an equitable 
title to the land, which on payment of the balance of the purchase 
m.oney, gave him the right to receive a warranty deed from the 
defendant free of all encumbrances. The defendant proceeded on 
the assumption that he had a right to enter and dispossess the 
plaintiff upon giving him three months' notice to vacate, and acted 
accordingly. In this we think he was mistaken. 

The contract was executed so far as delivery of possession was 
concerned, and there was no stipulation therein authorizing the de- 
fendant to declare it null and void for non-payment of the balance 
of the purchase money. In our opinion, the remedy of the defend- 
ant for the breach of the contract was by proper action to enforce 
payment of the balance of the purchase money and interest thereon 
for delay in payment, but he could not compel the payment of this 
without procuring the satisfaction of the mortgages against the 
land. 

The evidence tends to show that although the plaintiff has not 
paid or tendered to the defendant the balance of the purchase 
money, he has not at any time expressed an intention to abandon 
his rights under the contract, but has declared his intention to ful- 
fill it and recover the possession of the land after the defendant had 
put his agent. Bacon, in possession of it. As evidence of his inten- 
tion to insist upon his rights under the contract, on the 7th of 
March, 1918, he placed the contract on record in the Recorder's 
office. 

Sometime during the last of January, 1919, the plaintiff called 
on the defendant for the purpose of having the time fixed for com- 
pleting the contract, and told the defendant that he was ready to 
pay the money and complete the contract. No time was agreed 
upon, and the defendant informed the plaintiff that he would let 
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him know during the coming week. Accordingly the defendant 
wrote the plaintiff a letter under date of February 5, 1919, in which 
he says " you know that you broke the old contract, and by doing 
so relieved me from my obligations under the same" and offered to 
sell him the place just as it stands for fifteen hundred ($1,500) 
dollars cash, the offer to hold good until February 10th, 1919. 

The plaintiff on the 21st of April, 1919, filed this bill praying 
for specific performance of the contract. It is contended on behalf 
of the defendant that the plaintiff has not tendered to the defen- 
dant the balance of purchase money and demanded a deed therefor 
and brought the balance of purchase money into Court, and there- 
fore he cannot maintain this bill. It is no doubt true, as contended 
on behalf of the defendant that the general rule is in an action by a 
vendee against the vendor to enforce specific performance of a con- 
tract for the sale of real estate, the vendee must tender the vendor 
payment of the balance of the purchase money and demand a deed 
according to the conditions of the contract, and bring the money 
mto Court, or show an adequate reason for failure to make such 
tender. Tliis contention is sustained by numerous authorities 
cited by the learned counsel for the defendant, among which are : 

Minsker vs. Morrison, 2 Yeates, 346. 

Gore'vs. Kinney, 10 Watts, 139 

Wilson vs. Buchanan, 170 Pa., 14. 

Bell vs. Clark, 111 Pa., 92. 

In the latter case Mr. Justice Gordon says on page 94, "we do 
not by this mean to say that there are not cases of the kind men- 
tioned, where a conditional verdict may be had, because equity does 
not willingly adopt unbending rules, and circumstances may make 
such a verdict necessary in order properly to adjust the rights of 
the parties." In Dwyer vs. Wright, 162 Pa. 405, Mr. Justice Ster- 
rett says on page 408, "what is equity in a particular case must 
depend on the contract invoked, and the equities arising under it." 
In Irwin vs. Bleakley, 67 Pa., 24, Irwin, the vendee, paid one-half of 
the purchase money down and was by the contract to pay the re- 
mainder in sixty days when a deed was to be delivered. The money 
was not paid or demanded at the end of sixty days, nor a deed ten- 
dered. After that date the time for the performance became in- 
definite, but mutual and dependent whenever it should occur. 
Whichever party desired to enforce performance was bound to re- 
gard his part of the contract as a condition precedent, and perform 
or tender performance. 

In the case of Boyd vs. McCullough, 137 Pa. 7, it is held "where 
the time for the payment of the purchase money and for delivery 
of the deed has passed, without performance or tender thereof by 
either party, the time for performance becomes indefinite, and 

Digitized by VjOOQIC 



1.1 ERIE COUNTY LAW JOURNAL 159 

Stoker v. Wetmore. 

, whichever of the parties first desires to enforce the contract must 
perform or offer to perform his part of it as a condition precedent. 
In the absence of fraud, as a general rule, when a contract contains 
concurrent conditions or mutual and dependent covenants, an offer 
of performance, or readiness to perform by one party must be 
shown before he can charge the other with a breach ; and without a 
breach there can be no ground for recission of the contract." 

In Hatton vs. Johnson, 83 Pa. 219, it is held "a party to a con- 
tract who is himself in default has no right to insist upon a recision 
of the contract. When a day certain is designated in articles of 
agreement for the payment of purchase money and the delivery of 
a deed, and the time is allowed to pass by without payment or a 
tender of the deed, the time for performance by the parties be- 
comes indefinite, but mutual and dependent whenever it should 
occur. Where ther has been indulgence on both sides one party 
cannot suddenly rescind without notice to the other.'' 

Van Kirk vs. Patterson, 201 Pa. 90. 

In jD'Arris vs. Keyser, 26 Pa. 249, it is held that "a vendee once 
fairly in i)ossession of land under articles of purchase, but ousted 
by illegal means, is entitled to recover in an action of ejectment, 
without bringing into court the balance of the purchase money due 
upon the articles. Time is not of the essence of real contracts, 
unless made so by the express agreement of the parties, or plainly 
indicated by the attending circumstances." 

Sylvester vs. Born, 132 Pa., 467. 

Penn'a. Mining Co. vs. Smith, 207 Pa., 210. 

Douglass vs. Husted, 216 Pa., 300. 

Gillespie vs. Iseman, 210 Pa., 1. 

Penn'a. Minig Co. vs. Smith, 210 Pa., 49. 

In this case the time fixed for the performance of this contract 
was within thirty days from the date of the contract, at which time 
the parties agreed to meet at tlie Court House in Erie, and the 
plaintiff was to pay the balance of purchase money. The defendant 
was to procure the satisfaction cf tho mortgages against the land 
and execute and deliver a warranty deed to the plaintiff. The 
parties by mutual consent did not meet r^nd complete the contract 
at the time agreed upon. Thereupon the time of performance be- 
came indefinite ibut mutual and dependent whenever it should occur. 
Whichever party desired to enforce performance was bound to 
regard his part of the contract r >s a condition precedent, and per- • 
form or tender performance. 

Irwin vs. Bleakley, 67 Pa., £4. 

Boyd vs. McCullough, 137 Pa., 7. 

Hatton vs. Johnson, 83 Pa., 219. 

Pouglass vs. Husted, 216 Pa., 300. 
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Therefore, if Wetmore desired to close the contract, in our 
opinion he should have fixed the time for performance and have 
given Stoker reasonable notice to appear at the Court House in 
Erie, when and where he (Wetmore) would be prepared to have 
the mortgages satisfied and deliver the deed on payment of the 
purchase itioney by Stoker. He did not do this, but notified Stoker 
to vacate the premises as though he was his tenant ; took posses- 
sion, sold the hay, collected the account from Foster, and refused 
to deliver possession of the premises to Stoker. Later Stoker 
called on Wetmore and informed him he was ready to pay the 
money and complete the contract, and requested him to fix the time 
for performance, which he refused to do. Under these circum- 
stances, we are of the opinion that the plaintiff is entitled to a de- 
cree of specific performance of the contract as prayed for, and that 
a decree should be made accordingly. If the defendant has, since 
he took possession of the premises, expended from $230 to $250 
(the amount being indefinite) in repairing the buildings, he has 
done so at his own risk with full knowledge of the plaintiff's rights 
in the premises, and without plaintiff's consent. Furthermore, the 
defendant has been in possession, and had the use of the premises 
from December 1, 1917, to the present time, and is also to be al- 
lowed interest on the balance of purchase money covering the same 
time. In our opinion he has no reason to complain of the situation 
produced by his own act. 

By the terms of the contract, the plaintiff became the owner 
and in possession of the hay in the bam. The defendant seized this 
hay and sold it for $230. He also collected from Tim Foster $60 
which by the terms of the contract belonged to the plaintiff. In 
our opinion, the plaintiff should have credit for two hundred ninety 
($290) dollars on the balance of purchase money, thirteen hundred 
($1300) dollars, leaving a balance of one thousand ten ($1,010) 
dollars with interest from March 31, 1917, to be paid by the plain- 
tiff to the defendant. When this is paid, the mortgages against the 
premises must be satisfified on the record, and a warranty deed de- 
livered to the plaintiff. This should be done within a reasonable 
time after the decree to be made becomes absolute. If the parties 
cannot agree upon a time, it can be fixed by the Court. 

CONCLUSIONS OF LAW. 

First. The balance of purchase money not having been paid 
cr demanded and deed delivered at the time provided by the agree- 
ment of the parties, the time for the performance thereafter be- 
came indefinite, but mutual and dependent whenever it should, 
occur ; and whichever of the parties first desired to enforce the 
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performance of the contract must perform or offer to perform his 
part as a condition precedent. 

Second. The satisfaction of the mortgages on record, and the 
payment of the balance of the purchase money were mutual acts, 
to be performed simultaneously, and the defendant had no right to 
require the payment of the balance of purchase money without the 
satisfaction of the mortgages on record. 

Three. No time having been agreed upon, or fixed by either 
party, with notice to the other to meet at the Court House and com- 
plete the transaction, according to their agreement, the defendant 
had no right to charge the plaintiff with a breach and rescind the 
contract without satisfaction of the mortgages on the record, and 
notice to the plaintiff. 

Four. The plaintiff is entitled to a decree of specific perform- 
ance of the contract as prayed for. 

ORDER. 
And now, November 5, 1919, the Prothonotary is ordered to 
enter a decree nisi in accordance with the foregoing findings, to 
become absolute unless exceptions are filed Sec. Reg. 



KELLEHER V. WELLEJUS- 

Equity — Laches — Remedy at law — Rights and liabilities fixed 
by agreement. 

On Au^st 5, 1896, A and B owned adjoining lots in the city of Corry. 
B had erected a four inch wall upon A's lot, and on Aug^ist 5, 1896, A and B 
entered into an agreement providing that the wall should continue to remain 
where it then stood, and that if A or her heirs or assigns should desire to 
build a house upon her lot, that she should have the right to use the existing 
wall or might build a wall eight inches in thickness, and that B or his as- 
signs would pay one-half of the expense of building the same. In Augrust, 
1913, A completed an eight inch wall at a cost of $1874.18 and made demand 
upon B for the payment of one-half of the cost thereof. B having refused 
to pay one-half of the expense of building? said wall, plaintiff, A's successor 
in title, filed a bill in equity, praying for an order upon the defendant to re- 
move the four inch wall. Held, that the plaintiff has a remedy at law upon 
the agreement and is not entitled to a decree compelling the defendant to 
take down and remove the four inch, wall in question, as prayed for in the 
bill. 

Demurrer to bill in equity, No. 10 September Term, 1919, C. P. 
Erie County, in Equity. 

J. M. Sherwin and W. S. Carroll for plaintiff. 

Walter L. Peake and Don F. Smith for defendant. ^ ^ 
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WHITTELSEY, J., November 24, 1919— This is a demurrer to 
a bill in equity in which the following facts are alleged, to-wit : 

First. Mary Kelleher was, prior to August 5, 1896, the owner 
and in possession of a certain piece of land situated in the City of 
Corry, Erie County, Penn'a., fronting thirty feet on the east side 
of Center Street in said City, the same having been conveyed to her 
by deed dated November 10, 1890. That Mary Kelleher died on the 
9th day of January, 1919, having made her last will and testament, 
which is duly proved and registered in the Register's office of Erie 
County in Will Book "W", page 436, in and by which she did devise 
the said piece of land to the plaintiff, Elizabeth Kelleher, who is 
the owner and in possession thereof. 

Second. That on and prior to August 5, 1896, A. Gaston was 
the owner and in possession of the piece of land immediately adjoin- 
ing and south of the property of Mary Kelleher above mentioned, 
ui)on which was erected a building the north wall of which, four 
inches thick, was located on the land of the said Mary Kelleher 
above mentioned. 

Third. That by deed dated October 27th, 1906, and recorded 
in Deed Book 163, page 185, the said Athlston Gaston conveyed the 
said land to Charles P. Northrup; and by deed dated July 3, 1919, 
and recorded in Deed Book 228, page 603, the said Charles P. 
Northrup conveyed the said property to Olaf Wallejus, the defen- 
dant, who is now in possession of the same. 

Fourth. That in and by a certain writing dated August 5th, 
1896, in the form of a deed, which is recited in the fourth para- 
graph of the bill in this case, and recorded Nov. 19, 1896, in the 
Recorder's Office of Erie County in Deed Book 120, page 362, by A. 
Gaston and wife executed and delivered to Mary Kelleher, it was 
among other things agreed that the north wall of the house built 
upon the lot by A. Gaston should by agreement between the said 
parties ''continue to remain where it then stood." 

Fifth. In said writing it was further agreed by and between 
the parties thereto, their heirs and assigns, that in case the said 
Mary Kelleher or her heirs or assigns should desire to build a house 
or houses upon her lot abutting and adjoining the house of the said 
Gaston, then in that case the said Mary Kelleher should have the 
right to use the stone wall and the brick wall standing ui)on her 
premises, free of charge or cost to her, her heirs and assigns ; and 
it was further agreed that in case Mary Kelleher should desire to 
build a new wall eight inches in thickness, then and in that cas(5, 
A. Gaston and wife, their heirs and assigns should pay one-half 
of the expense of building the same ; and it was also agreed that in 
case Mary Kelleher should desire to make use of a four inch wall 
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in and ui)on said premises in addition to and of the height and 
length of the four inch wall, then on the premises, then Gaston 
should pay the cost and expense of said additional four inch wall, 
which she, Mary Kelleher, her heirs and assigns shall have the 
right to erect ui)on the stone foundation wall now upon her said lot. 

Sixth. That on or about August 1st, 1913, the said Mary 
Kelleher at a cost of $1874.18 completed the construction of an 
eight inch brick wall on her said land north of and adjoining the 
four inch wall hereinbefore referred to, both of which walls, mak- 
ing a twelve inch wall in all, stood on the property of Mary Kelle- 
her, now owned by the plaintiff, Elizabeth Kelleher. 

Seventh. That due and legal demands were made on or before 
August 1, 1913, upon Chas. P. Northrup, who was then the owner 
of the premises, for payment of $937.09, with interest from August 
1, 1913, being one-half of the cost of the construction of the said 
wall, in the lifetime of Mary Kelleher, and by her representatives 
since her decease, and by the plaintiff since her decease, but the 
said Charles P. Northrup neglects and refuses to pay the same. 

Eighth. That since the defendant, Olaf Wellejus, has taken 
possession of said property the plaintiff has demanded of him that 
he vacate the said four inches of land occupied by the four inch 
wall aforesaid, and that he remove the said four inch wall there- 
from ; and the defendant has neglected and refused to comply with 
such demand. 

Ninth. The plaintiff, Elizabeth Kelleher, has now filed the bill 
in this case, alleging the foregoing facts, and praying: 

1. For an order and decree requiring the said respondent 
forthwith to remove from the property of your orator the said 
four inch wall which said defendant now uses to supi)ort the 
north portion of the building owned by said resi)ondent. 

2. That in the decree obliging the defendant to take down 
and remove said four inch wall, your orator prays that said decree 
may provide that the same shall be so removed as not to destroy or 
in any way interfere with or damage the eight inch wall which now 
constitutes the south portion of the building of your orator. 

3. Also such other and further relief as to the Honorable 
Court may seem meet. 

DISCUSSION. 

It appears that the north wall of the building of the defendant, 
four inches wide, stands on the south side of the property of the 
plaintiff, and has stood there since Aug. 5, 1896. It does not ap- 
pear when the wall was constructed, or why it was built upon the 
land now owned by the plaintiff ; but it does appear it was there on 
the 5th day of August, 1896, when the property now owned, by the 
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plaintiff was owned by her mother, Mary Kelleher, and the prop- 
erty now owned by the defendant was owned by A. Gaston, and the 
agreement between A. Gaston and wife and Mary Kelleher was en- 
tered into. In that writing it was agreed : 

1. That the said north wall, four inches wide, stands on the 
land of Mary Kelleher, and that it shall "continue to remain where 
it now stands." 

2. That should Mary Kelleher, or her heirs or assigns desire 
to build a house or houses upon her lot abutting and adjoining the 
house of Gaston, that she shall have the right to use the stone wall 
and the brick wall standing on the said premises free of charge or 
cost to her, her heirs and assigns. 

3. That if Mary Kelleher should build a new wall eight inches 
in thickness, Gaston and wife, their heirs and assigns shall pay one- 
half of the expense of building the same. 

4. That if Mary Kelleher shall desire to make use of the four 
inch wall in and upon the said premises in addition to and of the 
height and length of the four inch wall then upon said premises, 
then Gaston and wife shall pay the cost and expense of said addi- 
tional wall which she, her heirs and assigns shall have the right to 
erect ui)on the stone foundation wall then upon her said lot. 

In pursuance of the terms of the said agreement, Mary Kelle- 
her did construct an eight inch brick wall north of, and adjoining, 
the four inch wall referred to in the agreement, making a twelve 
inch wall in all, at a cost to her of $1874.18, which wall was com- 
pleted Aug. 1, 1913. According to the terms of the said agreement, 
Gaston and wife, their heirs and assigns, became liable to pay to 
the said Mary Kelleher the sum of $937.09, being one-half of the 
cost of constructing the said wall. 

It does not appear that any demand has been made upon A. 
Gaston and wife for the payment of that sum, nor that they have 
refused to pay it, nor has there been any attempt to collect it from 
them; but on or about August 1, 1913, demand was made in the 
lifetime of Mary Kelleher upon Charles P. Northrup, the then own- 
er of the premises owned by Gaston at the time the above stated 
agreement was made, to pay the above sum of $937.09, with inter- 
est from August 1, 1913; and also by her representatives since the 
death of Mary Kelleher; and also by the plaintiff in this case, and 
the said Charles P. Northrup neglects and refuses to pay the sanje. 

It further appears that since the defendant, Olaf Wellejus, 
became the owner of the land formerly owned by Gaston adjoin- 
ing the property of the plaintiff on the south, the plaintiff has 
demanded of him that he vacate the four inches of land used and 
occupied by the four inch wall above referred to, and that he re- 
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move the four inch wall therefrom ; and the defendant has neglect- 
ed and refused to comply with said demands. 

The plaintiff has now filed this bill, alleging that she is without 
an adequate remedy at law, and having sustained and being likely 
to sustain great and irreparable injury and damage by reason of 
the occupancy of her property by the four inch wall of the building 
of the respondent standing upon her property, prays for an order 
and decree requiring the resi)ondent forthwith to remove the four 
inch wall from her property which the defendant now uses to sup- 
port the north portion of the building owned by him, and for such 
further and other relief as to the Court may seem meet. 

It would seem that the rights and liabilities of abutting prop- 
( rty owners at the time of the agreement were fixed by the agree- 
ment. The rights of Gaston to have the four inch wall remain 
where it then stood was agreed to, and his liability to pay one-half 
of the costs of an eight inch wall in case such a wall should be con- 
structed was also agreed to. That was the contract between the 
parties at the time, and that is the law of the case. 

It does appear that neither Mary Kelleher nor any other per- 
son interested therein made any attempt to prevent or restrain the 
erection of the wall in question but by the writing of August 5, 
1896, she agreed that it should "continue to remain where it now 
stands'' and it has stood unchanged for nearly 23 years, and until 
the bill in this case was filed. The plaintiff, who is the devisee of 
Mary Kelleher, is now in a Court of equity asking for a decree to 
compel the present owner of the premises formerly owned by Gas- 
ton to remove the wall. In our opinion, she is not entitled to such 
a decree. It would seem that there can be no doubt that Mary 
Kelleher was guilty of laches in permitting the wall in question to 
remain on her premises for so long a time, without objection, which 
laches can be imputed to her devisee, the plaintiff in this case. For 
that reason the plaintiff is not entitled to the relief prayed for. 

Keichline vs. Homing, 189 Pa., 560. 

Tygert vs. Tygert, 191 Pa., 336. 

Good vs. Brick Co., 224 Pa., 496. 

Henderson vs. Price, 11 D. R., 80. 

Hilliard on injunctions, 43. 

In speaking for the Court in Powers' App. 125 Pa., 175, Mr. 
Justice Williams says on page 186, "The maxim of the Common 
T^w, that wherever there is a right there is a remedy for its in- 
fraction, has never been adopted by Courts of Equity. A party 
whose right is clear may sleep upon it until his demand becomes 
stale. He may look on while valuable structures are erected, when 
he might successfully object, and remain silent until large sums 
have been expended or imi)ortant intervening interests have grown 
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up. In such cases the fact that he might have objected at the out- 
set will not avail him. A suitor must not only appear in a Court of 
equity with clean hands, but he must come with reasonable prompt- 
ness, in good faith, and with a just and equitable demand; other- 
wise the conscience of the chancellor will not be moved. If an in- 
junction is prayed for where, upon a consideration of the whole case 
it ought not in good conscience to issue, a mere legal right in the 
plaintiff will not move the chancellor." 

Mayer's Appeal, 73 Pa., 164. . 

P. R. R. vs. Glenwood, 184 Pa., 227. 

Nisbit vs. Holt, 16 W. N. C, 286. 

It is held in Liggett vs. Kaufman, 17 Sup. 631, on page 637, 
"Whilst the jurisdiction of a Court of Equity to issue a mandatory 
injunction is now unquestioned, yet it is a power to be exercised 
with caution. In the exercise of a sound discretion the Court will 
consider not only the plaintiff's legal right, but also the existence 
of a remedy at law and its adequacy ; the plaintiff's delay in invok- 
ing the aid of equity until after the defendant in good faith has ex- 
pended a considerable sum of money ; the easy compensability of 
his injury in money; and the comparative convenience which the 
granting or withholding the injunction would cause the parties. 
This is the doctrine of many Penn'a. cases, some of which are col- 
lected Mackintyre vs. Jones, 9 Pa. Sup., 543." 

Mayer's Appeal, 73 Pa., 164. 

Ome vs. Fridenburg, 143 Pa., 487. 

It does not seem that the plaintiff has cause for complaint on 
account of the wall in question being in its present location, as it is 
there by the agreement with her mother, the former owner of the 
land, who acquiesced in its location and acted in affirmance of her 
agreement up to the time of her death. It appears after she com- 
pleted the construction of the wall on or about Aug. 1, 1913, that 
she demanded of Northrup, at that time the owner of the premises, 
payment of one-half of the cost of the said construction, and that 
he refused to pay it. The plaintiff is now acting in disaffirmance 
of the agreement and demanding of the present owner that the 
wall be removed and that the possession of the land be surrendered 
to her. In our opinion, she, or the legal representatives of her 
mother, Mary Kelleher, have an adequate remedy in the collection 
of one-half of the cost of the wall, according to the terms of the 
agreement of Aug. 5, 1896. It is not necessary in the disposition 
of this case to decide whether or not the defendant or his land is 
liable for the payment of this amount, or whether the plaintiff is 
entitled to it, as we are not asked to do so in the bill ; and it does 
not appear that any demand has been made upon the defendant for 
said payment. What we do decide is that the plaintiff is not en- 
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titled to a decree compelling the defendant to take down and re- 
move the four inch wall in question as prayed for in the bill. In our 
opinion, the demurrer must be sustained and the bill dismissed at 
the costs of the plaintiff. 

CONCLUSIONS OF LAW. 

The plaintiff is not entitled to the relief prayed for, and the 
demurrer to the plaintiff 's bill must be sustained, and the bill dis- 
missed at the costs of the plaintiff. 

ORDER. 

And now, Nov. 24, 1919, this case came on for hearing on de- 
murrer of the defendant to the plaintiff's bill, and after arguments 
of counsel and upon due consideration thereof, it is ordered and de- 
creed that the defendant's demurrer be sustained and the bill be 
dismissed at the costs of the plaintiff; and the Prothonotary is 
ordered to enter a decree nisi, same to become absolute unless ex- 
ceptions are filed thereto Sec. Reg. 



RATHE, EXECUTOR, v. PORTER, ADMINISTRATOR. 

Practice — Practice Act of 1915 — ^Affidavit of Defense to be 
filed by Administrator. 

Prior to the Act of 1915, a plea was necessary to place a case at issue, 
but pleas are abolished by this act and the defenses are now to be made in 
an affidavit of defense which is neces sary to place a case at issue. 

Under the Practice Act of 1915, an Administrator or one acting in a 
representative capacity is required to file an affidavit of defense, although 
prior to the passage of this act an E xecutor or Administrator, being a de- 
fendant in a cause of action which ar ose in the life time of the decadent, 
could not be required to file an affida vit of defense. 

Rule for judgment for v^ant of an affidavit of defense, No. 63, 
November Term, 1917, C. P. Erie County. 

Leslie A. Pease and Charles G. Brevillier for plaintiff. 
Gunnison, Fish, Gifford & Chapin for defendant. 

WHITTELSEY, J., December 3, 1919— This is a suit against 
Ralph W. Porter, administrator of the estate of James H. Porter, 
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deceased, on a cause of action which arose in the lifetime of the 
decedent, James H. Porter. The plaintiff claims in his statement 
for money belonging to him as executor of the will of Liouis Rathe, 
deceased, received by the decedent, Porter, in his lifetime. The 
statement, with notice to the defendant to file an affidavit of de- 
fense has been duly served on the defendant according to the pro- 
visions of the Practice Act of 1915. The defendant has not filed 
an affidavit of defense, and contends that he is not required to do 
so, as he is acting in a representative capacity as administrator of 
the estate of the decedent, James H. Porter. 

It is no doubt true that prior to the Practice Act of 1915 that* 
in an action against an executor or administrator on a cause of ac- 
tion which arose in the lifetime of the decedent, the defendant 
could not be required to file an affidavit of defense. It has been so 
decided in a number of cases. It was so decided in 1805 in Edwards 
vs. JEwing, executor of James Barr, 4 Yeates, 235 ; and the same 
principle was decided in 1813 in Insurance Co. vs. Hewes, executor, 
5 Binn, 508, where it was held that an affidavit of defense was not 
required of the administrator on appeal from an award of arbi- 
trators under the Act of March, 1810 ; and by the Act of March 28, 
1835 (P. L. 88), to establish the District Court of the City and 
County of Philadelphia, it is provided for entering judgment by 
default for want of an affidavit of defense, and no provision is made 
therein for exempting an executor or administrator from filing an 
affidavit of defense. It was held in Leibert vs. Hocker, 1st. Miles, 
263, that an affidavit of defense was not required from the ex- 
ecutor. 

Wright vs. Cheney, Adm., 10 Phila., 469. 

Seymour vs. Hubert, 83 Pa., 346. 

The procedure Act of May 28th, 1887, P. L. 271, required de- 
fendants to file an affidavit of defense in actions of assumpsit. Ex- 
ecutors and administrators are not exempted from filing an affi- 
davit of defense in that Act. Held in Mutual Life Ins. Co. vs. 
Tenan, 188 Pa., 239, that an affidavit of defense was not required 
from an administrator or executor. 

Since these decisions were rendered, the Practice Act of 1915 
has been passed and is now in force, and must govern in the deci- 
sion of this case. We know of no case in which the question at bar 
has been decided. We must therefore depend upon an examination 
of the Act in arriving at a decision. 

Sec. 2 of the Act provides that "the pleadings shall consist of 
the plaintiff's statement of claim, the defendant's affidavit of de- 
fense, and where a set off or counter claim is pleaded, the reply 
thereto. When the affidavit of defense, or where a set off or coun- 
ter claim is pleaded, the plaintiff's reply thereto is filed, the plead- 



Digitized by VjOOQIC 



1.] ERIE COUNTY LAW JOURNAL 169 

Rothe, Executor, v. Porter, Administrator. 

ings shall be closed and the case shall be deemed to be at issue, and 
no replication or formal joinder of issue shall be required/* 

Sec. 3 of the Act provides that "pleas in abatement, pleas of 
the general issue, payment, payment with leave, set off, the bar of 
the statute of limitations, and all other pleas are abolished. De- 
fenses heretofore raised by those pleas shall be made in the affi- 
davit of defence." 

It will thus be seen that the pleadings are to consist of the 
plaintiff's statement of claim, and the defendant's affidavit of de- 
fense, which make the issue in the case- in an action of assumpsit, 
and that the pleas which formerly made the issue are abolished 
and that the defense heretofore raised by the pleadings are to be 
made in the affidavit of defense. 

That an administrator is required to file an affidavit of defense 
as provided in Sec. 2 of the Act, seems to be expressly recognized 
in Sec. 7 of the Act, which provides "when the affidavit of defense, 
or plaintiff's reply, is made by an executor, administrator guardian, 
committee, or other person acting in a representative capacity, he 
need only state the facts he admits to be true, and that he believes 
there is a just and legal defense to the remainder, and the facts 
upon which he bases his belief." Prior to the Practice of 1915, 
a plea was necessary to place the case at issue. Pleas are abolished 
by that Act, and the defenses are now to be made in the affidavit 
of defense. It would therefore seem that in an action of assumpsit 
a case would not be at issue without an affidavit of defense. 

We are therefore of the opinion that the defendant is required 
to fUe the affidavit of defense as provided in Sec. 7 of the Act, but 
under the circumstances he should have fifteen days within which 
to do it. 

ORDER. 

And now, Dec. 3, 1919, the rule to show cause why judgment 
should not be granted for want of an affidavit of defense is made 
absolute, unless defendant files an affidavit of defense within fif- 
teen days. 
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SHEFFIELD GLASS BOTTLE CO. V. HINES, DIRECTOR 
GENERAL OF RAILROADS. 

Act of -July 26, 1913, P. L. 1374— Common Carrier— Loss of 
goods by connecting line. 

Where a common carrier contracts to deliver goods safely to the con- 
signee within the State of Pennsylvania, and the goods are lost, the con- 
tracting carrier becomes liable for the loss of the goods, even though the 
loss occurs upon a connecting line. 

Demurrer to plaintiff's statement, No. 26 December Term, 
1919. C. P. Warren County. 

Alexander & Clark for plaintiff. 
S. Y. Rossiter for Defendant. 

HINCKLEY, P. J., December, 1919— The plaintiff brings suit, 
and by statement filed shows it is, for the value of a shipment of 
goods billed by the plaintiff with the defendant carrier from Shef- 
field, Pennsylvania, to Philadelphia, Pennsylvania, which was lost 
in transit. 

The plaintiff in detail sets out the facts, that it delivered the 
goods to the defendant carrier and prepaid the freight charges 
and consigned the goods to its agent in Philadelphia, who received 
notice from the Philadelphia and Reading Railroad Company, a 
connecting carrier, that it had received the goods, but refused to 
deliver the goods because the freight charges were unpaid as ap- 
peared by the bill of lading issued by the defendant carrier, and 
subsequently the goods were lost by the Philadelphia & Reading 
Railroad Company and were never delivered to the consignee. 

The contract of the defendant carrier was to deliver the goods 
safely to the consignee within the State of Pennsylvania, and be- 
comes liable in case of loss of the goods, and this is true though 
the loss occurs upon a connecting line. 

Public Service Company Law, Act of 26th July, 1913, P. L. 
1374, Art. II., Sec. 1, sub, sec. (v) . 

One of the sections (2) on the back of the bill of lading pro- 
vides that, 

"No carrier shall be liable for loss, damage or injury 
not occurring on its own road * * * ^qy after 
said property has been delivered to the next carrier ex- 
cept as such liability is or may be imposed by law." 
The Section of the Act referred to, seems to cover this con- 
dition when it, inter alia, provides that, 

"No contract, receipt, rule or regulation shall ex- 
empt such common carrier from the liability hereby im- 
posed." 
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the liability imposed by the previous portion of the Section being 
"Whenever a common carrier receives property for 
transportation between points within this Common- 
wealth * . * * it shall be liable for any loss, 
damage, or injury to said property caused by it, or any 
other common carrier to which said property may be de- 
livered," or over whose line or lines such property may 
pass. 

The defendant carrier was at fault in not forwarding a bill of 
lading showing that the freight had been prepaid at Sheffield, 
which resulted in the refusal of the Philadelphia & Reading road 
at first to deliver the goods. 

The real cause of action, however, rests upon the total loss of 
goods, through the negligence of defendant, or its connecting 
carrier, and in either event the plaintiff, is entitled to bring its 
action against the initial carrier, the defendant. 

The demurrer is overruled and judgment directed to be en- 
tered in favor of the plaintiff and against defendant, unless de- 
fendant shall, within fifteen days from this date, file a supple- 
mental affidavit of defense as to the facts. 



ESTATE OF SAMUEL P. THOMPSON, DECEASED. 

Debts of decedent — Claim for services — Family relation — 
Presumption. 

Where decedent was an owner of a house and leased the same to his 
mother who kept boarders and roome rs, among whom he himself was a 
boarder, and decedent's sister worked as a domestic for the mother, it was 
held, that there was no family relatio n existing between the sister and 
brother and she was allowed compens ation for her services for nursing the 
dec^ent. 

Exceptions to Auditor's report, 67 February Term, 1919. 0. C. 
Erie County. 

Clark Olds, Esq., for exceptant. 
William E. Hirt, Esq., contra. 

ROSSITER, P. J., December 27, 1919— Before the auditor, 
Amelia Thon^pson Smith, made claim for services rendered the 
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deceased in his lifetime which claitn was disallowed for the reason, 
although not so stated, that such a relationship existed between 
her and her brother, Samuel P. Thompson, th§ decedent, as to 
repel the idea of contract ; that the implied assumpsit raised by the 
rendering of the services was rebutted by proof showing an inten- 
tion to give and receive without compensation. These conclusions 
were arrived at by reason of the relationship of the parties, Amelia 
Thompson Smith being a sister to Samuel P. Thompson. 

From the meager evidence on the subject taken before the 
Auditor it appears that Samuel P. Thompson, his mother, and his 
sister, Amelia Thompson Smith, the claimant, lived together in a 
house owned by Samuel P. Thompson and, if the proofs ended here, 
we might conclude that the Auditor was correct in his findings, but 
further testimony discloses that Samuel P. Thompson rented this 
house to his mother, that she kept boarders and roomers and that 
he, himself, was a boarder, paying his mother five dollars a week 
and that his sister, Amelia Tliompson Smith, worked as a domestic 
for her mother. 

Under these circumstances then, it being established that 
there were services rendered, is the presumption that the law 
raises to pay for such services overcome by reason of the relation- 
ship between Amelia Thompson Smith and Samuel P. Thompson? 
Does such a relationship rebut the presumption which the law 
raises ? We are of the opinion that it does not. There was no family 
relationship existing between the sister and the brother. He was a 
boarder at his mother's boarding or rooming house. His sister 
worked for his mother and he paid Board and while she might give 
him little attentions as his sister without rendering him liable to 
pay for them, there is no implication of law that we know of, under 
these circumstances, or under any decisions that we have been able 
to find, that the devoting of night after night to the nursing of her 
brother were the ordinary services of a sister. They were not 
ordinary services, they were extraordinary, and therefore, in our 
opinion the sister should be compensated to the extent of the 
services rendered. 

The Auditor's report is therefore, now December 27th, 1919, 
referred back to the Auditor for reformation in compliance with 
this opinion. 
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Sales — ^Recission — ^Act of ownership — Liability for contract 
price. 

Samuel et. al. vs. The Delaware River Steel Company, 264, Pa., 190, 
. distinguished. 

(See Erie County Law Journal, Vol 1, page 112.) 

Rule for nev^ trial and judgment n.o. v., No. 260 February 
Term, 1918. C. P. Erie County. 

Lylle F. Perry for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 

ROSSITER, P. J.— And nov^, December 29th, 1919, the rule 
granted September 22nd, 1919, to show cause why a re-argument 
on the motion for a new trial in the above entitled case should not 
be granted is discharged for the reason that after a careful ex- 
amination of the opinion by Mr. Justice Frazer in the case of 
Samuel et al. vs. The Delaware River Steel Company, 264, Pa., 190., 
and which was published after the opinion refusing a new trial in 
this case was filed, we have come to the conclusion that that opinion 
is not applicable to the facts here. 
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Equity practice — Pleadings — ^Demurrer and answer — ^Ade- 
quate remedy at law — Laches. 

A defendant in equity cannot demur to the whole bill and at the same 
time answer to the whole bill. They cannot stand together. A defendant in 
equity is permitted by the rules to plead or demur to the whole bill or to part 
of it, and he may demur to part, plead to another part and answer as to the 
residue, but he may not plead or answer and demurrer also to the whole bill 
or to the same part of the bill. If he demurred to part and answered to the 
same part, the demurrer in such case is overruled by the answer. 

Complainants in the Court of Equity ought not to be turned out of 
Court for want of jurisdiction, merely because they have a remedy at law; 
it must be shown that their remedy at law is adequate. 

Oil and gas — Leases or agreements — ^The usual royalty. 

Where one leases or conveys land for a royalty or share of the oil, the 
lessor is to have his share in specie, to be set apart to him in the pipe line 
in accordance with the usual method of the division of oil, to be disposed of by 
him at his pleasure, and the lessee cannot convert it and pay in money what 
might be estimated to be its value. 

Demurrer to bill in equity, No. 58 September Term, 1919. 
C. P. Warren County in Equity. 

L. C. Eddy for plaintiff. 
D. I. Ball for defendant. 

HINCKLEY, P. J., Deceriiber 18, 1919— The plaintiffs, by their 
bill filed, in substance set forth that they, with Clyde S. Caldwell 
(whose interest has since vested in them) , being the owners of an 
undivided one-ninth part of a tract of land in Complanter Town- 
ship, Venango County, State of Pennsylvania, did on April 6th, 
1891, convey the same to the defendant, and as a part of said trans- 
action, contemporaneously with it, and as a consideration therefor, 
the defendant executed and delivered to them a written agreement 
which is as follows : 

"For valuable consideration I hereby agree that in 
the event of the recovery of the land in Complanter Town- 
ship, Venango County, Pennsylvania, containing one hun- 
dred and fifty acres, more or less, quit claimed to me by 
James Perry Caldwell, Clyde S. Caldwell, Christy A. 
Ryhal and Henry J. Ryhal, her husband, on this 6th day 
of April, 1891, I will, in the event of oil being produced 
upon said land to the said parties above named the one- 
ninth (1-9) of the one-eighth (1-8) royalty, that being 
the usual agreed royalty. 

"Witness my hand and seal this sixth day of April, 
A. D. 1891. 

"H. R. McCALMONT." 
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which said agreement was duly acknowledged and recorded in the 
Recorder's Office of Venango County, Pennsylvania on May 19th, 
1914, in Deed Book No. 332, page 227. That afterwards the de- 
fendant did recover said land and has since continued to exercise 
and enjoy complete ownership of the same. 

That in 1907, the defendant commenced producing oil and 
since, and now is producing oil from said land. 

That defendant has not conveyed to the plaintiffs "the one- 
ninth (1-9) of the one-eighth of the oil produced" although re- 
quested so to do, but has marketed the entire oil produced and 
refuses to account to plaintiffs for the same and at date of filing of 
the bill, has on hand or in the pipe lines, large quantities of oil pro- 
duced, and that all the data relating to the production and sale of 
the said oil is in the possession of the said defendant. 

The prayers of the bill are: (2) specific performance of the 
agreement; (3) an accounting; (4) damages for delay and per- 
formance, and (5) general relief. 

To the bill the defendant has filed what is styled a "demurrer 
and answer" and consists of a joint statement of reasons for the 
demurrer and specific answers to each paragraph of the plaintiff's 
Bill and further statements of matters of defense. 

Both the demurrer and answer are to the whole of the Plain- 
tiff's Bill. 

The reasons set out for demurrer are contained in the first six 
paragraphs of the ''demurrer and answer," to-wit: (1) the plain- 
tiffs are not entitled to the relief claimed; (2) want of jurisdiction 
in a court of equity: (3) bar of the statute of limitations; (4, 5 and 
6) the staleness of plaintiffs' clrim. 

Then follows fourteen paragrr.phs answering seriatim the 
paragraphs of the plaintiffs' bill and setting up general matters of 
defense. 

This hearing was "solely upon (he demurrer to the plaintiffs' 
bill" as stated by the defendant. 

In this state of the record, we are squarely confronted by the 
ruling of the Supreme Court in B.irbey's Appeal, 119 Pa., 413, 
where, as here, there was a demurrer to the whole bill, and an 
answer to the whole bill as well. 

The opinion of the Supren e Ccurt' is by Mr. Justice Paxson 
and is as follows : 

"The demurrer in thir case goes for nothing. It is 

overruled by the answer. T he defendant demurred to the 

whole bill and at the same time answered the whole bill. 

This is not allowable undei the rules of equity pleading. 

They cannot stand togethc r. A defendant in equity is 

permitted by the rules to plead or demur to the whole biU ^ 
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or to part of it, and he may demur to part, plead to an- 
other part, and an"Swer as to the residue. See Equity 
Rules, 31. But he may not plead or answer, and demur 
also, to the whole bill or to the same part of the bill. If 
he demur to part and answer to same part, both cannot 
stand. The demurrer in such case is overruled by the 
answer. With much more reason is this the case when 
there is a demurrer to the whole and an answer to the 
whole. This rule of equity pleading is so well settled that 
no argument is necessary. It is sufficient to refer to 1 
• Daniel Chan. Pr., 660; Mitford Eq. PL, 209; Story's Eq. 
PL, 442." 

The ruling in this case was upheld and approved in Stagmaier 
vs. Keystone Coal Co., 232 Pa., 140, decided in 1911 ; and Clark vs. 
Edwards, 58 Superior Court, 456, decided in 1914. 

Upon the face of the bill, all of the averments of which being 
row taken as admitted in this hearing, the plaintiffs would seem to 
be entitled to relief either at law or in equity. 

There was a simple agreement upon the part of the defendant 
that, "in the event of oil being produced upon said land," he would 
convey to the plaintiffs "the one-ninth (1-9) of the one-eighth (1-8) 
royalty, that being the usual agreed royalty." 

The usual agreed royalty was one-eighth (1-8) of the oil pro- 
duced and the plaintiff's having conveyed a one-ninth (1-9) interest 
in the land, were entitled to one-ninth part of the one-eighth, or the 
one-seventy second (1-72) part of the oil produced; royalty or 
rental was to be paid out of the product from the land, not in place 
as suggested. 

And the plaintiffs were to have their share in specie, no doubt 
in accordance with the long established and universal usages of the 
oil industry — "the usual agreed royalty." 

This proportion of the oil the plaintiffs were to have to be dis- 
posed of by them at their pleasure, and the defendant could not, 
under the terms of his agreement, convert it and pay in money 
what might be estimated to be its value. 

The court could almost take judicial notice of the usual meth- 
od of the division of oil in .the pipe line where the royalty interest 
is set apart to the proper party as the method in view of the 
parties at the time. 

The defendant, before and since the filing of the bill, has con- 
tinuously produced oil and has continuously converted the 1-72 part 
of it belonging to the plaintiffs. 

Under the circumstances disclosed, the plaintiffs to- secure 
their rights would seem to be entitled to a bill in equity in order to 
obtain an adequate and appropriate remedy. 
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It is apparent that a remedy sought in a court of law would 
be inconvenient and of doubtful adequacy and entail a multiplicity 
of actions. 

"Complainants in a court of equity ought not to be turned out 
of court for want of jurisdiction merely because they have a 
remedy at law ; it must be shown that their remedy at law is ade- 
quate." 

Appeal of Brush Electric Co., 114 Pa., 574. 

Gray vs. Citizens Gas Co,, 206 Pa., 303. 

Gas Co. vs. Gas Co., 186 Pa., 443. 

The first and second grounds for the demurrer are overruled. 

The third, fourth, fifth and sixth reasons stated in the de- 
murrer, call attention to the length of time that has elapsed since 
the agreement of 1891 and argue that the Court should not afford 
any relief upon that account. 

We think that these are questions in pais more properly to be 
considered when all of the facts involved in the case are developed. 
We are of the opinion that we cannot dispose of the case in so 
summary a way. 

No right of action accrued to the plaintiffs until 1907 and since 
that date, according to the plaintiffs' contention, the defendant has 
been continuously trespassing upon the plaintiffs' rights by appro- 
priating their share of the oil. And as disclosed by the defendants' 
brief, this is not the first time that an action has been commenced 
by the plaintiffs. 

And now, to-wit, Dec. 18, 1919, the demurrer is overruled and 
it is ordered that the case proceed according to the pleadings and 
practice in equity. 



TOLLON V. HAND & JOHNSON TUG CO. 

Foreign attachment — Petition of third party to dissolve — Dis- 
puted ownership. 

.Where property is attached in foreign attachment, and a third person 
claims to own the same, the proper procedure is for such other person to 
intervene and become a party to the suit, and the question of ownership 
can then be determined. A petition by a third party alleging ownership of 
the property attached in such other party, does not warrant a dissolution 
or setting aside of the writ. / ' I 
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Motion to dissolve foreign attachment, No . 72 February Term, 
1920. C. P. Erie County. 

Brooks, English & Quinn for Plaintiff. 
Clark Olds for Defendant. 

WHITTELSEY, J., January 6, 1920— This is a foreign attach- 
ment in assumpsit by virtue of which the Sheriff has attached the 
tug "Buffalo" and its contents in the possession of Captain Patrick 
Daveny, Master. The Great Lakes Towing Company claim to be 
the owner of the tug and have given bond and taken the tug with 
out prejudice to the rights of either the plaintiff or the defendant 
in this case. 

The petition of Patrick Devaney, Master of said tug, has been 
presented alleging that the Great Lakes Towing Company own the 
said tug and that the defendants, Hand and Johnson Tug Company, 
had no interest in the said tug as owner and ask the Court to dis- 
solve the foreign attachment issued in this case and a rule to show 
cause has been granted on this petition. The plaintiff has de- 
murred to the petition, thereby admitting for the purposes of this 
case that the allegations of the petition are true, viz : that the tug 
"Buffalo" is owned by the Great Lakes Towing Company and that 
the defendant, the Hand and Johnston Tug Company, had no in- 
terest whatever in said tug "Buffalo" as owner. It is contended on 
behalf of the plaintiff that there is no provision in the Act of As- 
sembly relative to proceedings in foreign attachments regularly 
issued for the dissolution of the attachment for any of the reasons 
assigned in the petition in this case and that the title to the prop- 
erty, viz: the tug "Buffalo" can not be decided under the rule to 
dissolve a writ of foreign attachment and that the only manner in 
which a writ of foreign attachment can be dissolved is by the giv- 
ing of security as provided in the Act of 1836 and its supplements. 

This contention seems to be well founded and sustained by the 
decision of the Court in Hildreth vs. Kepner, 11 District Reports, 
789, in which it is held "Where property is attached in foreign at- 
tachment, and a third person claims to own the same, the proper 
procedure is for such third person to intervene and become a party 
to the suit, and the question of ownership can then be determined. 
A disputed title to the property attached does not warrant a dis^ 
solution or setting aside of the writ," Pleasants vs. Cowden, 7 
Watts & Sargent 379 ; Lorenz vs. Orlady, 87 Pa., 226. •' 

ORDER. 

And now, January 6i 1920, after hearing, the rule to show 
cause why the attachment in this case should not be dissolved is 
discharged at the cost of the petitioner. 
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Retrial — Joint tort feasers — Testimony — Charge of Court — 
Failure to object. 

1. Where there is conflicting testimony as to whether two defendants 
are joint tort feasors, it is for the jury to say where the weight of the tes- 
timony is. 

2. It is not error for the Court to merely call the attention of the 
jury to the testimony of every witness without attempting to recite it in full. 

3. If at the end of the charge both parties are given an opportunity to 
call the Court's attention to anything which has been omitted and the plain- 
tiff fails to take advantage of the opportunity, he cannot complain because 
the Court failed to call the jury's attention to the fact that the defendants 
had placed certain valuations on the goods at another time. 

Written Contract — Parol testimony to vary admissible when 
not subject to suit — Declaration against interest. 

4. When a contract, not the subject of the suit, is offered merely to show 
joint liability on the part of two defendants, it is subject to the rules 
relative to declarations against interest and parol testimony is admissable 
to explain or deny it without allegation or fraud, accident or mistake. 

Retrial — Depositions — Inadmissible — No retrial pending. 

5. Depositions to be read upon the re-trial of a case taken while no re- 
trial is pending are inadmissable upon the second trial and it is not error to 
exclude them if the attorneys for the other party have not participated in 
their making. When a case is tried it is presumed to be tried right, and 
there is no presumption that there will be a re-trial. 

Sur motion for a new trial, No. 147 September Term, 1916. 
C. P. Erie County. 

Sherwin & Carroll for Plaintiff. 

Brooks, English & Quinn for Defendants. 

ROSSITER, P. J., December 23, 1919— This action of trespass 
was brought by the plaintiff against the defendants to recover 
damages for the unlawful detention of her property, for injury to 
the property itself, and for machinery, fixtures and equipment 
taken, removed from the premises, and sold. 

There was no dispute at the trial that on February 5, 1915, a 
verdict in ejectment was rendered in this Court in favor of the 
plaintiff, May L. Walker, upon which judgment was afterward 
entered for premises equipped as a grape juice plant situat^4 at^ 
Nineteenth and State Streets in this city. .. v .., .. ,/ .. 

The claim of the plaintiff was that the defendants had wrong- 
fully kept her out of the possession of the premises from the 5th 
day of February, 1915, until some time in June, 1916; that in the 
interim they had dismantled the plant, injured the building and 
taken out the machinery and equipment, and sold it. 

There was no dispute that the plaintiff. May L. Walker, did not 
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come into possession of the premises until about June, 1916, nor was 
there any denial on the part of the defendants that the plant had 
been dismantled and the machinery and equipment taken there- 
from and sold; but the defendant, T. W. Walker, denied that he 
was in any way responsible for the detention or injury to the prop- 
erty, the dismantling of the plant, or the sale of the equipment. 

The real contention therefore was : 

First. Was there a joint liability? viz: were the defendants 
joint tort feasors, in pari delicto, and were they chargeable with a 
community of interests in the detention, injury, dismantlement, 
removal and sale of the property, with equal rights to direct and 
govern the movements and conduct of each other with respect 
thereto or any part thereof, and, 

Second. If so, what were the damages ? 

The case was tried and submitted to a jury who found a 
verdict for the defendant, whereupon the plaintiff made a motion 
for a new trial, assigning seven original reasons therefor and later 
filed a brief covering ten. We will consider them seriatim as they 
appear in the brief. The first of these reasons is as follows : 

"The evidence in favor of concert of action was over- 
whelmingly to the effect that both T. W. Walker and the 
Walker Products Company were interested in the owner- 
ship of the property and were both active in disposing of 
it." 

The evidence on this branch of the case, briefly stated, was to 
the effect that after the verdict in ejectment of Febuary 5, 1915, 
and until the time J;he premises were delivered over to the plaintiff. 
May L. Walker, T. W. Walker had the keys thereto ; that when the 
inventory was made he admitted the appraisers to the premises; 
that the defendants together rented part of the premises to one. 
Nelson, »who made the checks in payment for rent payable to them 
and these checks were indorsed by both; that T. W. Walker was 
occasionally on the premises when Mr. Nelson was there; that he 
told a witness by the name of Hiles that he had shipped six or 
seven cars of machinery from the plant and that he, T. W. Walker, 
.* AiBuixpTsui Bm JO pAOuiaj aii^ pe^oajip puB sesiuiajd o\i'\ uo shm 
that the shipping bills were signed by the Walker Grape Products 
Company, per T. W. Walker; that T. W. Walker assisted and super- 
intended the removal of the property and that some receipts were 
0. K'd by him; that T. W. Walker and the Walker Grape Products 
Company made an agreement in writing (which was admitted in 
evidence) to deliver the property to the parties to whom it was 
.old ana in that agreement warranted that they were the true and 
lawful owners of the articles with absolute right to immediate 
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possession thereof; which agreement was acknowledged by both 
T. W. Walker and the Walker Grape Products Company; that 
checks and notes given in payment in compliance with that con- 
tract were made payable to the Walker Grape Products Company 
and T. W. Walker, and were indorsed by both ; that a renewal con- 
tract for the same property was made in which they re-asseverated 
their joint ownership. 

On behalf of the defendant it was shown that the personal 
property (termed "personal" here to distinguish it from the in- 
juries to and detention of the real estate) was sold by one, Bert 
Flagg ; that he was the agent for the Walker Grape Products Com- 
pany and paid by it for his services in selling it ; that at the time 
of the sale, T. W. Walker claimed no interest in this property and 
simply signed the contract as guarantor; that one Sonnenberg had 
charge of the taking out of the personal property and shipping it 
away ; that Hiles could not have seen the machinery removed be- 
cause he was not around there ; that Sonnenberg had entire charge 
of the taking out of the machinery and that he was paid by the 
Walker Grape Products Co. and that T. W. Walker had nothing to 
do with it at all ; that T. W. Walker was intoxicated every time he 
was around there and was not capable of working; that it was 
Chester Walker, Secretary of the Walker Grape Products Com- 
pany, who ordered the removal of the machinery and that T. W. 
Walker had nothing to do with it; that in the summer of 1915, 
about the time the machinery lA^as removed, in August, T. W. 
Walker was afflicted with alcoholic mania and was in no condition 
to do business at that time; that he had been in that condition 
for a year previous and was in that condition for a year 
subsequent ; that he was not in possession of the premises ; 
that there rwas no one in possession thereof, except the 
Walker Grape Products Company outside of Mr. Nelson, who was 
in possession of a portion of it; that the Walker Grape Products 
Company used it for storage; that no demand was made by the 
plaintiff for possession of the premises till July, 1916; that all the 
money received in payment, both for machinery removed and rent, 
was deposited to the credit of the Walker Grape Products Company 
in the Peoples Bank; that it was all paid out on the debts of that 
company by Chester Walker, who was Secretary of the Corpora- 
tion, who supervised the whole transaction. 

It needs no argument, nor the citation of any authorities, to 
shciw that where the weight of this testimony was, was not a ques- 
tion for the Court, but purely a question for the jury and they 
having established as a fact that the contention of the defendant, 
T. W. Walker, is the true version, we know of no rule of law that 
would permit us to disturb that finding. 
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We do not agree therefore, with the learned counsel for the 
plaintiff that "(2) this evidence was overwhelming" or that **the 
defendant produced practically no evidence at all" nor **(3)" is it 
"observed" by us that **the testimony of the defendants was purely 
negative in character and did not dispute the positive and direct 
testimony submitted on the part of the plaintiff." 

The fourth reason urged why a new trial should be granted is 
that "the Court in his charge failed to call the attention of the jury 
to the numerical preponderance of the testimony" referring to the 
question as to whether or not the defendants were acting jointly. 
We may not have called the attention of the jury to the "numerical 
preponderance" of the testimony because there was no "numerical 
preponderance"* to it. We did, however, call the attention of the 
jury to the testimony of every witness who testified on this branch 
of the case and while we did not attempt to recite the testimony in 
full, yet now, after a careful review of our charge, on that subject, 
we believe that it was as full and complete on that subject as was 
necessary or required. In addition to this we told the jury in sub- 
stance that T. W. Walker could not do through another what he 
could not do himself and that if they found that he was acting in 
the matter in other than a personal capacity he would be just as 
culpable as though he were acting for himself in his own right and 
for his own benefit. 

The fifth reason urged for a new trial is that the Court further 
erred in his charge as follows : 

"W. H. McLean, an attorney from Rochester, N. Y., says that 
T. W. Walker at the time of the purchase of this property made no 
claim to have any interest in the property whatever." This reason 
will be considered together with the eighth. 

The sixth reason for a new trial is a complaint of omission 
rather than commission. We called the jury's attention to the dis- 
parity of the prices set upon the different articles and gave what 
we thought was a fair estimate as testified to by both sides ; in fact, 
a verbatim review of the testimony of two of the opposing wit- 
nesses on that subject, and while it would not have been amiss for 
us to have told the jury that the defendants had placed certain 
valuations upon the goods at another time, yet that omission is 
hardly ground for a new trial, since at the end of the charge both 
parties were given an opportunity to call the Court's attention to 
anything omitted and they did not call that fact to our attention, 
and especially is this true when the verdict must have been based 
upon a finding that the defendants were not joint tort feasors, 
otherwise there would of necessity have been a verdict for dam- 
ages in some amount; hence anything we told the jury about dam- 
ages was unimportant so far as this case goes. 
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We believe the point covered by the seventh reason for a new 
trial was properly answered. 

The eighth reason assigned for a new trial is that the testi- 
mony of the witness, McLean, was inadmissible. We did take the 
view initially at the trial that this testimony was not admissible 
for the reason that there had been no fraud, accident or mistake 
shown in the execution and delivery of the contract, but after- 
wards, and correctly, we think, we took the view that the offer of 
the contract in evidence for the purpose of showing joint liability 
between T. W. Walker and the Walker Grape Products Company 
was controlled by the rules relative to declarations against interest. 
This was not the contract in suit, but was offered to show what the 
defendants had said or done concerning the transaction about that 
time. Hence the rules invocable as to setting aside a contract on 
the grounds of fraud, accident or mistake do not apply as this con- 
tract was used and could only be used in this case as a declaration 
iigainst the interest of the defendants. Hence it could be explained 
or denied and it was clearly competent to show by the evidence of 
McLean, who was an attorney connected with that transaction that 
at the time that he made this declaration or contract he was not 
claiming title. 

The ninth reason for a new trial was in the Court's refusal to 
admit the testimony of Mr. Nichols relative to the offer to pay a 
specific amount as rent forlhe property. In this we find no error 
as the question here presented was analagous to proceedings for 
damages for the taking of land. There the rule is and has been 
that it can not be shown on direct examination what a particular 
piece of land in the vicinity sold for or what specific offers were 
made while it may be inquired of on cross examination. The fact 
that Mr. Nichols made an offer showed that there was a demand 
for this kind of property for rent — that it had rental value — and 
we think we were clearly right in excluding evidence of the amount 
of rent offered. The question was — what was the general rental 
value of that sort of property at that time and place ? Not — how 
much had Mr. Nichols offered ? 

The tenth reason assiirned for a new trial was as to the exclu- 
sion of the deposition of ^h\ Walter Chamberlain. After the for- 
mer 'trial of this case and while a motion was pending for a new 
trial the plaintiff entered a rule to take the deposition of Mn Walter 
W. Chamberlain to be read ''on argument and trial of above case." 
The defendants' counsel disregarded the taking of this testimony 
and did not cross-examine or file cross interrogatories for the rea- 
son that there was no argument or trial of this case pending at that 
time and they regarded anything that Mr. Chamberlain might tes- 
tify to as unimportant as bearing upon the argument for a ne»w 
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trial. While we are perfectly familiar with the rule that where the 
same subject matter is in dispute and where there is identity of 
the parties that depositions even in another suit are admissible if 
the subject matter and the parties are the same, here the circum- 
stances surrounding the taking of these depositions were such as to 
justify the attorneys for the defendants in not cross examining and 
therefore the deposition was regarded by us as ex-parte and in- 
admissible. To hold otherwise would be to hold that after a case 
had been tried and a verdict rendered a losing party could keep on 
taking depositions to be read on a re-trial when there was no re- 
trial pending and the presumption was that there would not be, for 
a case when it has been tried is presumed to be tried right. 

This case had been tried, a verdict resulting for the defend- 
ants, plaintiff was endeavoring to secure a new trial, urging as the 
principal reason therefor after discovered evidence. She issues a 
rule "to be read on argument and trial of above case." 

The attorneys for the defendants, knowing all that Chamber- 
lain could testify to and not regarding it as after discovered evi- 
dence (which is was not) and the trial being over, paid no further 
attention to the rule, and hence the depositions were taken with- 
out cross examination. 

Under thesa peculiar circumstances we thinks they were ex- 
parte and inadmissible. 

For the reasons above set forth the rule granted October 14, 
1919, to show cause why a new trial should not be granted is now 
December 23, 1919, discharged and the Prothonotary is directed to 
enter judgment on the verdict upon payment of the jury fee. 
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Interest — ^Usurious Contract — Set off by third person who 
assumes payment of debt — Substitution not renewal. 

Where a partnership enters into a usurious contract with plaintiff and 
a corporation is later formed which assumes the payment of the debt, it is 
not a renewal of the old debt, but a s ubstitution of a new security and the 
corporation cannot claim credit for the usurious interest paid by the part- 
nership. 

(See Erie tJounty Law Journal, Vol. I, page 142). 

Exceptions to the findings of the Court, No. 448, February 
Term, 1918. C. P. Erie County. 

Brooks, English & Quinn for Plaintiff. 

S. Z. Moore and Gunnison, Fish, Gifford & Chapin for De- 
fendants. 

WHITTELSEY, J., January 12, 1920— The exceptions on be- 
half of the defendant to the findings of fact, conclusions of law 
and order of court in this case raise no question not duly considered 
and decided in the opinion hereafter rendered. The arguments of 
the learned counsel for the defendant have not convinced us that 
we were in error in not allowing the defendant credit for the pay- 
ments of excessive interest by the partnership of Jackson, Wald- 
ron and Albe, doing business as the Household Loan Company, on 
the debt of Twenty-six thousand Dollars which was owing by that 
partnership to the plaintiff, at the time the corporation was or- 
ganized and the payment of which was assumed by the defendant 
corporation in consideration of the transfer of the assets of the 
partnership to the defendant corporation. 

In our opinion the authorities now cited on behalf of the de- 
fendant do not sustain the contention that the defendant should 
be allowed credit for the excessive interest paid by the partnership 
to Foley on the Twenty-six Thousand Dollars above mentioned. 

In the case of Schutt vs. Evans, 109 Pa., 625, it appears that 
Schutt, the maker of the note sued upon in that case, had been an 
accommodation endorser for $400.00 given by one Moyer to Evans; 
that upon maturity of that note it was renewed for $300.00 and 
subsequently for $200.00; that $100.00 was paid on the principal 
at each renewal ; that a bonus of $50.00 was paid the first time and 
$40.00 the second time. Upon the maturity of the second note, 
Moyer, the maker, was insolvent and upon an arrangement between 
Evans and Schutt the name of Moyer was dropped because of his 
insolvency and Schutt gave his own note for $100.00 in renewal and 
paid $100.00 in cash. It was decided in this case that Schutt had 
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a defense to the note to the amount of the usury paid upon the 
. v/hole debt. 

It will be observed that the defendant was one of the parties 
to the original transaction as accommodation endorser and con- 
tinued liable by renewal of the notes, including the note in suit, 
which note was between the same parties vrith the exception that 
Moyer, the principal debtor, had been aroppc>: zn account of his 
insolvency. 

It also appears in the case of Mitchell vs. Emery, 4 Weekly 
Notes of Cases, that Emery, the defendant, was one of the parties 
<"o the original contract and was allowed to deduct the usurious 
interest included in the payments made by himself and Boyer, 
although Boyer had paid his half of the debt and had been released 
by Mitchell, the creditor, it being held that this did not change 
the legal character of Mitchell's claim against Emery so as to 
legalize that which was before illegal. 

In the case of Roth vs. Weisberger, 1st Weekly Notes of Cases, 
Page 4, it appears that the defendant had signed the note as surety 
and was allowed credit for the usury in the note. 

In the case of Wurtz vs. Potts, Wise and Co., 1st Weekly Notes 
uf Cases, Page 375, the defendants were surety for a debtor who 
agreed to pay usurious interest and were allowed to set up in 
defense of the suit against them on the contract the usurious in- 
terest charged against the principal debtor. (Wurtz vs. The Porous 
Waterproofing Co., 1st Weekly Notes of Cases, 375.) 

In the case of Mylott vs. Skinner, 12 Superior Court, 137, the 
entire transaction from beginning to end was between the same 
parties and was a scheme on the part of the lender to secure in- 
terest on a loan at the rate of ten per cent per month ^nd in th^^ 
opinion of the Court it is said on Page 142 "It is too well settled to 
require the citation of authorities that the transaction between 
the parties, though made to assume the guise of the payment of 
one loan and the creation of another, was in reality the renewal of 
the original loan, at a usurious rate of interest ; and that all pay- 
ments in excess of legal interest are to be applied on the principal. 
Hence, when the last note was given the loan had been overpaid." 
r.;fln^ every one of these cases it appears that the defendant was a 
party ^4x5 the ^riginetl transaction and was liable as principal or 
surety to pay the debt'iii' sUlt ^M WaS f6r thkt reason allow'ed' 
credit for the excessive interest. r<. 

In the case at bar, the defendant had nothing to do with the 
loans made by the plaintiff to the partnership and in fact it had no 
legal existence until the debt of Twenty-six Thousand Dollars had 
been contracted by the partnership. 
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The assumption of the debt by the defendant corporation was 
not, m our opinion, a renewal of the old, but the substitution of a 
new security between the same parties as was in the case of Camp- 
bell vs. Sloan, 62 Pa., 481, relied upon by the learned counsel for 
the defendant. There is no allegation in this case that the transfer 
of the assets of the partnership to* the defendant corporation and 
the assumption of the payment of the Twenty-six Thousand Dol- 
lars by the corporation was a scheme to evade the laws against 
usury. 

ORDER 

And now, to-wit, January 12, 1920, after argument of counsel 
and due consideration thereof, the exceptions of the defendant to 
the findings of fact, conclusions of law and order of Court are over- 
ruled and it is now ordered that judgment be entered in favor of 
the plaintiff 'against the defendant for the sum of Twenty-six 
Thousand Eight Hundred Sixty-three Dollars and Forty-three 
Cents with interest from October ^Oth, 1919, and costs. 



COMMONWEALTH V. SANSONE. 

Murder — Definition — Indictment — Count Verdict. 

Murder is committed when any person of sound mind, memory and dis- 
cretion unlawufully kills any reasonable creature in being and under the 
peace of the Commonwealth with malice aforethought either express or 
implied. 

Although the indictment contains only one count and that for murder in 
the first degree the jury may find one of five verdicts: Murder in the first 
degree, murder in the second degree, voluntary manslaughter, not guilty or 
not guilty by reason of insanity. 

Malice — Kinds. 

Express malice exists where a man with a sedate, deliberate mind -and 
formed design unlawfully kills another. .Implied ,mali^t is i^ttch^^« i^eason-ftjcj 
ably arises fronj,t]^e ci];c^ipisjt;ance^.^}irro|andfng,t^^ \^ 

Crime of murder — Statutory — Jury's function — Murder in first 
degree — Murder in second degree — Voluntary manslaughter — 
Difference. 

In Pennsylvania crime of murder is defined by Statute. 
When the jury finds that the crime of murder has been committed it shall 
specify whether it be of the first or second degree. ^ "^^ -eI^ 
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Malice and an intention to take life make the offence murder in the first 
degree. Whete there is no intention to take life tiie offence is murder in the 
second defirree 

Voluntary manslaughter may be wilful taking of life, but it is never pre- 
meditated and is never deliberate. It is usually in hot blood during a quarrel. 

Unlawful homicide — Presumptions. 

Where an unlawful homicide is committed without justification or excuse 
it is presumed to be murder in the second degree. The burden is upon the 
Commonwealth to raise that degree to first degree and upon the defendant to 
lower it below the second degree. 

Deadly weapon — Use — Intent — Consequences — ^Time. 

When a man uses a deadly weapon up^n a vital part of the body with 
manifest intent so to use it, he is presumed to know the consequences of his 
act and no time is fixed by law as being too short within which a wicke dman 
can form a design to kill. 

Sanity — ^Insanity — ^Presumptions — Murder — Preponderence of evi- 
dence — Doubt. 

Sanity is always presumed but in a criminal case all the law regards is 
whether or not the accused knew right from wrong. In order to find a verdict 
of murder in the first degree it is necessary for the jury to find all the elements 
beyond a reasonable doubt, but in order to establish insanity it is only neces- 
sary that the weight of the evddtence be found in favor of the fact. In a 
criminal case the defendant is entitled to the benefit of any reasonable doubt. 
A reasonable doubt is such a doubt as reasonably arises out of the evidence. 
It is such a doubt as would cause a man of ordinary prudence to pause and 
hesitate in a matter of importance to himself. 

Character — ^Witnesses — Previous record. 

A defendant is always entitled to show his previous good record and 
where a matter is equally or nearly equally balanced such evidence taken in 
connection with other evidence may lead the jury to a reasonable doubt. 

Charge of the Court, Oyer and Terminer, of Erie County. No. 
37 May Term, 1919. 

Robert J. Firman, District Attorney, for Commonwealth. 
Wm. G. Crosby and Lytle F. Perry for Defendant. 

ROSSITER, P. J. — The defendant, Jennaro Sansone, stands 
charged before you in an indictment containing one count, and 
that count for murder in the first degree. Hov^ever, notwithstand- 
ing the fact that the indictment contains but one count and that 
for murder in the first degree, you may find under this indictment 
any one of five verdicts that the evidence warrants. You may find 
the defendant guilty of murder in the first degree, if the evidence 
so warrants ; you may find the defendant guilty of murder in the 
second degree, if the evidence so warrants ; you may find him guilty 
of voluntary manslaughter, if the evidence so warrants; or you 
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may find him generally not guilty, if the evidence so warrants ; or 
you may find the defendant not guilty by reason of insanity. 

And in order to assist you in assimilating the evidence in this 
case and apply it to the rules of law as they exist in the State of 
Pennsylvania, it now becomes my duty to state to you, so far as 
lies within my power, what those rules are, and how they ought 
to be applied in this case. 

Murder at the common law, gentlemen, was defined to be: 
where any person of sound mind, memory and understanding un- 
lawfully killeth any reasonable creature in being and under the 
King's peace (which would be under the peace of the Common- 
wealth here) with malice aforethought, either expressed or im- 
plied. I will repeat the definition: Where any person of sound 
mind, memory and discretion unlawfully killeth any reasonable 
creature in being and under the peace of the Commonwealth, with 
malice aforethought, either expressed or implied. 

You will observe that the perpetrator must be of sound mind, 
memory and discretion ; that he must unlawfully kill ; and that he 
must kill with malice aforethought, either expressed or implied. 
Now malice is where a man with a sedate, deliberate mind and 
formed design unlawfully killeth another. That is express malice. 
And implied malice is such malice as reasonably arises from the 
circumstances surrounding the particular case, and comes from an 
implication. 

In our State, our law regarding that there were cases that did 
not fall within this definition that might be murder in the first 
degree, passed an Act of Assembly, which reads in part as follows : 
"All murder which shall be perpetrated by means of 
poison, or by lying in wait, or by any other kind of wilful, 
deliberate and premeditated killing, or which shall be 
committed in the perpetration of, or attempt to perpe- 
trate, any arson, rape, robbery or burglary, shall be 
deemed murder of the first degree, and all other kinds of 
murder shall be deemed murder of -the second degree; and 
the jury before w^hom anyperson indicted for murder shall 
be tried, shall, if they find such person guilty thereof, as- 
certain in their verdict whether it be murder of the first 
or second degree." 

So that you will observe, gentlemen, that murder is not only 
of the first degree when it is perpetrated by means of poison, or 
by lying in wait, or w*hen committed in the perpetration, or attempt 
to perpetrate, any arson, rape, robbery or burglary, but that it is 
also murder of the first degree when it is a wilful, deliberate and 
premeditated killing. All murder not of the first degree is, of 
necessity, murder of the second degree. Malice is required to 
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exist in both murder of the first degree and murder of the second 
degree. And the distinguishing criterion between murder of the 
first degree and murder of the second degree is the intention to 
take life. 

Where mahce exists, and there is an intention to take life, then 
it is murder in the first degree. Where malice exists and there 
is an unlawful homicide with no intention to take life, it is then 
murder of the second degree. 

Voluntary manslaughter is a lower form of homicide, and 
arises usually upon a quarrel, or in hot blood where there is a quar- 
rel ; and it may be a wilful act, but it is never premeditated, and it 
is never deliberate. And in order to reduce murder in the second 
degree to manslaughter, there must be some cause or provocation 
that exists in fact, and is not fanciful, that would warrant the state 
of rage or the hot blood that appears in the case. 

Now all unlawful homicides perpetrated without justification 
or excuse are presumed to be murder. That is, the presumption of 
the law says that when there is an unlawful homicide committed, 
without justification or excuse, that that unlawful homicide is pre- 
sumed to be murder. But while it is presumed to be murder, that 
presumption of the law does not rise higher than murder in the 
second degree. So where there is an unlawful homicide the pre- 
sumption is that it is murder in the second degree ; and the burden 
is upon the Commonwealth to raise that degree to the first degi'ee ; 
and the burden is upon the defendant to lower it below the second 
degree. 

So you start out, gentlemen of the jury, with the proposition 
of the Commonwealth — and there does not seem to be any dis- 
pute here — that there has been an unlawful homicide committed 
here, without justification or excuse. However, all this is for you 
and for you alone. These facts are for you to determine, and not 
for the Court, l)ut there is no evidence here that we recall that 
would point to the fact that it was a justifiable homicide, or that 
there was any excuse for it. However, I am speaking wholly and 
confining my thought wholly to the testimony of the Common- 
wealth, that there was no justification for this homicide, or excuse 
for it. You start out with the proposition that there has been, if 
you so find from all the circumstances in the case, an unlawful 
homicide committed, and that therefore the presumption is that 
that unlawful homicide is murder in the second degree. And you 
then examine into the evidence to ascertain whether the burden 
placed upon the Commonwealth has been met and the degree of 
that homicide has been raised from the second to the first degree; 
or whether the burden placed upon the defendant has been met and 
the homicide reduced to manslaughter or not guilty by reason of 
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insanity, or not guilty generally. It will not be my purpose to 
review the testimony, Taa^gyeat extent there is a sameness in it. 
The Commonwealth urges that they have met the burden 
placed by the law on them, and that they have shown to you con- 
clusively that this homicide under the evidence has been raised 
from the presumption given by the law, second degree, to first 
degree, and that that should be your verdict. 

You will recall, gentlemen, — ^I am speaking now entirely con- 
cerning the testimony of the Commonwealth — that along some 
time previous to March 24th this young defendant became ac- 
quainted with Lena Fiorita, the young woman who lived on East 
Twenty-sixth Street; that he kept company with her, and some- 
times made her presents ; that he visited back and forth to her and 
her mother; that he bought her a lavalier, a wrist watch, and a 
ring, shoes, hat, etc. ; that after that they had been keeping com- 
pany for some time it appears for some reason that I don't recall, 
although the jury may recall it, that this girl desired to sever the 
relation that had existed between her and the defendant, and so 
told him ; and that she then returned to him the presents that he 
had made to her; and their relation as a prospective married 
couple or lovers ceased ; that at this time the defendant was living 
in that vicinity, but shortly after the separation went to living on 
east Third Street; that on the 24th of March, in the afternoon of 
that day, he went up to the vicinity of where this young girl lived> 
and that along about six o'clock or a little after he saw these people 
coming along the south side of Twenty-sixth west of Brandes, and 
when he saw them coming along there he pulled out two revolvers 
and started to shoot, and shot the brother-in-law, killing him dead 
in his tracks ; that he then went after the father and the girl, and 
there was a crowd gathered there, and the girl tried to shield her- 
self behind the crowd, and he pointed the revolvers at the crowd 
.and told them to move or he would shoot, and the crowd separated, 
and he rushed at the girl and followed her about 100 feet, and that 
he fired seven bullets at her, and that she fell on the Reed lawn, 
and that after she had fallen he stood over her and fired three 
shots into her body, or at least at her. 

In this connection I desire to call your attention to the fact 
that you have nothing to do with the killing of the brother-in-law, 
except to show what took place there that day. It could not be 
severed or separated from this case. That is another case, but it is 
part of the whole transaction, so it had to be admitted in evidence. 

It further appears that the young woman was taken to the 
hospital and on the following morning about three o'clock died; 
that after she died they held a postmortem examination, and Dr. 
McOallum tells you that seven bullets had pierced her body-^and he , 
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describes how they pierced her body, and says to you that she came 
to her death as a result of hemorrhage resulting from a gunshot 
wound. 

Now then, gentlemen of the jury, what was this? Was this 
murder in the first degree, or murder in the second degree? I am 
not speaking of the defendant's side of the case, but entirely from 
the Commonwealth's standpoint. The Commonwealth tells you 
that before this time, and at the time they severed their relations, 
that this defendant was mad and went downstairs and came back 
up again and crossed his heart and held up his hand and ^aid they 
never should live in peace again, or words to that eflfect.. You will 
remember it all. All the testimony is for you, whether refeirecf to 
by the Court or not, and you are required to remember it all cor^ 
rectly whether correctly referred to by the Court or not., 

That later on, on the very day of this transaction, he told a 
witness whose name you will recall — the Court does not recall the 
name — ^^that he had a revolver in his pocket and another in the 
house, and that he proposed to get the other at the house and kill 
the whole Fiorita family; and the testimony is that he did go, and 
when he arrived on the scene he had these two revolvers and fired 
these shots in the brother-in-law and the girl, and perpetrated this 
murder. 

The Commonwealth ask you to say from these facts that there 
was premeditation, that he thought it over bef oi*e he perpetrated, 
this act; that he made preparation, which would be deliberation; 
that he procured these revolvers and loaded them; that he made 
declarations of what he intended to do, and that he did go and do 
it ; that he went there not only prepared for it, deliberated on it and 
got ready for it, but that after he got there he lay in wait for th^se 
parties to come from half -past four, or in that neighborhood, till 
six o'clock; and that he did perpetrate this crime, And the Coni- 
monwealth ask you to say under this evidence that it is a pre- 
meditated, deliberate and wilful murder. 

Now there are princiides of law that apply in a case of this 
kind that may assist you in arriving at a conclusion relative to 
whether the Commonwealth's view of this case is right or not 
Where a man uses a deadly weapon upon a vital part of the body 
with manifest intention so to use it, he is presumed by law to know 
the consequences of his act. Where a man uses a deadly weapon, 
such as a dirk, knife or gun, on a vital part of the body, he is pre- 
sumed to know the consequences of his act. And no time is fixed 
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by law as being too short within which a wicked man can form a 
design to kill. 

Now how do you find the facts? Did he intend that morning 
as the witness tells you, to take these two guns and go up there and 
perpetrate this murder? And did he go up there and perpetrate 
the murder? And did he fire these seven shots into this girl's 
Dody? And if he fired the seven shots, what was in his mind be- 
tween the time he fired the first shot and the second ? Did he have 
time to deliberate then? What was in his mind between the time 
he fired the second shot and the third, if you find that to be the 
fact? And what was his intention then? And what was his in- 
tention, and what was his purpose, at the time, if you find it to b(8 
a fact that he stood over her prostrate body and fired three more 
shots at or in her? What was his intention? Now then if you 
find that these are facts in the case, as the court has stated them, 
then what was his intention ? What would be the intention of a 
man who fired seven shots at a fleeing, defenceless girl, and then 
fired three shots after she had been mortally wounded, possibly, 
and lay prostrate upon the ground ? 

If you find from these circumstances and the firing of these 
shots, that the intentions were to take life, then you have the 
elements constituting murder in the first degree, and it would be 
your duty to so find; because if you find the fact that there was an 
unlawful homicide, and if there was an unlawful homicide intended 
at the time of the perpetrating of the wound to take the life, we 
say to you as a matter of law that under the law of Pennsylvania 
that constitutes murder in the first degree, and if you so find in 
this case, it would be your duty to return such a verdict. 

Now thus far we have said what we had to say on the proposi- 
tion of the Commonwealth. 

What justification or excuse or what reason for relieving this 
defendant from the responsibility of his acts are offered on the 
part of the defendant? There are a number of witnesses and I 
will not endeavor to review their testimony. They testify prac- 
tically to the same effect, that after the girl and the defendant had 
ceased to keep company, and ceased to be attractive to each other, 
or lovers, that he became what might be called demented, although 
none of them use that word ; that he would get up nights and make 
a noise, and they would have to tell him to go back to bed again; 
that he would sit and people would talk to him and he wouldn't 
answer ; and that he didn't seem to be himself. He tells vqu that 
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he does not remember anything about this occurrence. He says 
he couldn't sleep ; that he thought of Lena all the time, and thinks 
of her yet ; that he loved her and liked the brother-in-law, and that 
he does not remember practically any of this transaction. He does 
not dfeny that it occurred, or that he was the perpetrator of it, but 
says he doesn't remember at all about it. 

Now then, the law is that sanity is the normal condition of the 
human mind, so that the presumption is that all men are sane. 
The learned counsel for the defendant was mistaken, probably in- 
advertently, when he stated to you that the burden never shifted. 
The burden does shift. Where an unlawful homicide has been 
proved and the defense is insanity, then the burden of establishing 
the fact "of insanity shifts and is upon the defendant. So that 
while sanity is the normal condition of the human mind, the burden 
of showing an abnormal condition or insanity shifts and is placed 
upon the party who affirms it, in this case the defendant. And the 
degree of proof required to^establish insanity is not so high as the 
degree of proof required to establish guilt of murder in the first 
degree. In order to find murder in the first degree you must find 
all the elements beyond a reasonable doubt ; but in order to estab- 
lish insanity it is only necessary that a preponderance or the 
weight of the evidence be found in favor of that fact. So that if 
you find the weight of the evidence in favor of insanity, then you 
would find that the defendant was not guilty by reason of insanity. 

Now the law does not regard insanity in the light of medical 
science, but the insanity that we have to deal with in this case, and 
in all cases of a similar nature, is simply this : Was he so far de- 
prived of his reason at that time as to prevent him from knowing 
the difference between right and wrong? Or his duty toward his 
fellow citizens and toward the community? Did he know at that 
time the difference between right and wrong? For no matter jf he 
may have had a peculiar mind, or peculiar idiosyncrasy of mind, 
nevertheless if he still knew and understood the difference between 
right and wrong he is still responsible for his acts. 

Now how do you find that fact? And what is the evidence to 
the effect that his mind was so obsessed or that he was afflicted 
with such mental aberration as to prevent him from knowing the 
difference between right and wrong, and also from exercising his 
will to do what he thought was right? He says he remembers 
nothing about it; that his mind was absolutely gone at that time. 
If that be true, if he has no recollection of it and knew nothing of 
it, if he knew nothing of it then he could have no malice, and there 
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could have been no deliberation or wilfulness aboiit it. But do you 
believe that, gentlemen of the jury? 

It is well for the Court to call your attention to the fact, and 
it is a proper matter for you to consider, that this defendant is 
vitally interested in the result of your verdict. Would that inter- 
est he has in the result of your verdict be such as to cause him to 
deviate from the truth ? 

You will recall that he says he remembers practically nothing 
about the transaction that took place on that day, but remembers 
that day that he had a letter, and gives as his excuse for going up 
there that he had a letter. He remembers that he went there and 
got the letter. He says the letter was from his father. He knew 
where he was going to, knew the way there. 

Do you believe that he had sufficient mentality to- perform 
these acts that he says he remembers about, and knew about, and 
that as to the acts of the perpetration of the crime he knows noth- 
ing? If you do, you should give him the benefit of that and find 
hini not guilty. Do you believe that he made the statement to 
Frank Watson, county detective, next day? Frank Watson tells 
you that he explained the matter to him the next day. You heard 
the statement read. If you believe that, it may throw some doubt 
on his statement that he has forgotten it, bearing in mind the fact 
that he is vitally interested in that statement. Did he remember 
about that letter ? If he did, then was his mind in such condition 
that he could not distinguish between right and wrong, and that he 
had no exercise or control over his will ? Did he have exercise over 
his will to go after the letter? And did he have exercise over his 
mind in the discretion of time, where he would go, and from whom 
it was received ? And if he had discretion in these matters, did he 
lose discretion in others ? How did he have discretion of mind, if 
you find these are facts, to understand and know his errand there, 
and lose discretion relative to the act of the perpetration of this 
crime? All these are facts for you. If you find that he had no 
mental power at that time to distinguish between right and wrong, 
it would then be your duty to find the defendant not guilty by rea- 
son of insanity. 

The whole case is for you, of course, but to my mind there can 
be no such verdict as a general verdict of not guilty, because there 
is no denial here that he perpetrated this crime, if it is a crime. 
So the question for you to decide here is. Did this man, brooding 
upon this, prepare and premeditate and deliberate upon the perpe- 
tration of this crime ? Did he prepare the weapon ? Did he inflict 
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a fatal wound upon a vital part of the body? And fire seven shots 
into this defenceless girl? Did he have opportunity to prepare? 
Did he do that, and if he did do it, did he know the difference be- 
tween right and wrong at the time he did it? If he did do it, and 
knew the difference between right and wrong at the time he did it, 
it would be your duty to find him guilty of murder in the first de- 
gree. If he did it, and did not know at the time the difference 
between right and wrong, if his mental aberrations were such that 
he did not know, if he had so far lost control of his reasoning 
power and. will that he did not know the difference between right 
and wrong, or did not have will power to put in force what he did 
think, then it would be your duty to acquit him on the ground of 
insanity, in which event there are other steps which the Court is 
required to take. 

Now. gentlemen of the jury, this is a criminal case, and as in 
all other criminal cases the defendant is entitled to the benefit of 
any reasonable doubt. A reasonable doubt is such a doubt as rea- 
sonably arises out of the evidence. A reasonable doubt is not a 
doubt that is conjured up for the purpose of relieving from ren- 
dering an unpleasant verdict, but it is such a doubt as reasonably 
arises out of the evidence. It is such a doubt as would cause a man 
of ordinary prudence to pause and hesitate in a matter of imxwrt- 
ance to himself. If you have such a doubt as that you should 
resolve it in favor of the defendant, and give him the benefit of it. 
And if you have such a doubt as to any of the degrees of murder, 
you should give the defendant the benefit of the doubt as to the 
uegree. That is to say, if you have any reasonable doubt as to it 
being murder in the first degree, that reasonable doubt may reduce 
it to second degree; and if you have a reasonable doubt as to it 
being murder in the second degree, that doubt might reduce it to 
voluntary manslaughter. But when you come to consider the 
sanity or insanity of the defendant, then it is the preponderance of 
weight of the evidence, and not reasonable doubts. 

Defendant has offered three witnesses who testify to his good 
character previous to this time. Good character always stands for 
a man when he is in trouble; but the question here is not: Did this 
man have a good character previous to this time, or did he not have 
a good character previous to this time? That is, the issue here is 
not good character or bad character, but he is entitled to show his 
previous good record, and where a matter is equally or nearly 
equally balanced it is termed substantive, and may be such evidence 
as, taken in connection with other evidence, to lead the jury to a 
reasonable doubt. 
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The defendant's attorneys have asked us to charge you rela- 
tive to certain points of law. When we affirm a point we mean 
that that point correctly states the law. When we refuse a point 
we mean that that point incorrectly states the law. 

DEFENDANTS POINTS. 

1. Under the Act of Assembly although an unlawful killing 
may be presumed murder it will not be presumed murder in the 
ftrst degree, arid unless the circumstances of malice be proved it is 
murder only of the second degree, and the presumption from the 
Use <)f a deadly weiapon rises no higher than murder in the second 
degree. : ■ 

'Answer: Counsel for defendant ask leave to withdraw this 
point, aijid leave is granted. 

!$. If the jury belidve that the defendant had no formed 
design to kill tena Fiorita, but that meeting her suddenly in com- 
pany with the man whojn he thought responsible for taking from 
him his sweetheart whom he expected to ii^arry, his mind, by rea- 
son of emotional storni caused by disappointment and worry, was 
at the moment deprived of its power to form a design with pre- 
meditation arid deliberation to kill then the offense is stripped of 
the malignant feature reijiiired by the statute to place it in the list 
of capital crimes and the verdict of the jury coi;ild be no higher 
than murder in the siecorid degree. 

Answer: We affirm that point. We say that it true, that if 
there was a sudden something impelling him to this crime that 
came over him at that time it would not be higher than murder 
in the second degree;. but we know of no evidence — although all 
the evidence is for you — we know of no evidence here relative to 
any delusions that he had ; and the law on that subject is, if he had 
delusions, that the delusions would have to be such that if they 
were true they would relieve, but there is no evidence here of such 
delusions. 

3. In a criminal case the burden of proof never shifts, so that 
if from any part of the testimony there arises a reasonable doubt 
of the defendant's guilt he should be acquitted. 

Answer : We will affirm that point as a general proposition 
of law, with the explanation that we have already given you, that 
the burden of proof does shift where an affirmative defense of in- 
sanity is set up. 
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4. A reasonable doubt is such a doubt as arises from the 
testimony which would lead a reasonable man to hesitate in a 
matter of importance to himself. 

Answer: Affirmed. 

Take the case up, gentlemen of the jury, and give it that 
careful consideration to which it is entitled. You should give this 
case the very closest attention. You should approach it without 
prejudice and without sympathy. You have nothing to do with the 
imposition of the penalty or with the execution of your sentence. 
The imposition of the penalty rests entirely upon the Court, and 
the execution of the sentence rests entirely upon the State officials. 
You have nothing to do with it. You simply find the facts under 
the evidence in the case and return them to the Court in your 
vei'dict as to how you find them. Was this murder in the first 
degree or murder in the second degree? Or was it voluntary man- 
slaughter? Or did this man at the time of the perpetration of the 
act have such a mental abberation as not to know the difference 
between right and wrong? Those are the controlling questions in 
this case. We know that you will give it that careful consideration, 
and that you will not permit either sympathy or prejudice to creep 
into the case. This man stands before the law the same as any 
other man, innocent until he is proven guilty beyond a reasonable 
doubt. Because he is a young man and in a love affair, he is en- 
titled to no sympathy. He stands before the law the same as any 
other man. A life has gone out. A homicide has been committed, 
and it is for you to say what the degree of homicide is. 
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New Trial — ^Af ter discovered evidence — Criminal lav/. 

Defendant was convicted of murd er in the first degree and in support of 
the motion for new trial upon the ground of after discovered evidence filed 
depositions showing that defendant was with two companions and not in 
the vicinity on the forenoon of the da y of the crime as testified by Com- 
monwealth's witness and hence coud not have made the threats as testified. 

Held, not to be such after discovered evidence as would warrant the 
granting of a new trial. 

Motion for new trial, No. 37 May Sessions 1919. Q. S. Erie 
County. 

Robert J. Firman, District Attorney, for Commonwealth. 
William G. Crosby and Lytle F. Perry for Defendant. 

ROSSITER, P. J., December 26, 1919— The defendant, Jennaro 
Sansone, was convicted on the 10th day of September, 1919, of 
murder in the first degree. On the 11th day of Septemebr, 1919, a 
motion was made for a new trial; The only reason urged at the 
argument why a new trial should be granted was after discovered 
evidence. Our Supreme Court says that 

"Motions of this kind ought to be received with great caution 
because there are few cases tried in which something new may not 
be hunted up and because it tends very much to the introduction 
of perjury to admit new evidence after the party who has lost the 
verdict has* opportunity to discover the points, both of his adver- 
sary's strength and his own weakness. It is therefore incumbent 
on him who dsks for a new trial of this kind to satisfy the Court: 
First: That it came to his knowledge since the trial. Second: 
That it was not owing to want of due diligence that it did not come 
sooner. Third : That if a new trial were granted a different ver- 
dict would probably take place. (Moore vs. Philadelphia Bank, 
5 Sargeant and Rawle, 40.) (Gazzam vs Reading, 202 Pa., 231-242.) 

"There is no difference in this respect between a trial in a 
civil and criminal case." (Commonwealth vs. Flannigan, 7 W. and 
S., 422.) 

What evidence then has come to the defendant's knowledge 
since the trial that by due diligence he could not have procured 
sooner and that probably would cause a different verdict ? 

At the trial a witness, Charles Cesano, testified in substance 
that on the morning of the murder he met the defendant at Third 
and German Streets and in conversation had with him the defend- 
ant said that the murdered girl, Lena Fiorita, had had a good time 
and that it was now his turn to have a good time ; that he had a 
revolver in his pocket and another one in his house and that he 
proposed to shoot up the whole Fiorita family. 
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The testimony taken and depended upon as after discovered 
evidence is to the effect that Joseph Vammaro and Frank Chinanti 
were with the defendant the whole of the morning of the murder; 
that the defendant could not have told the witness, Cesano, what 
Cesano testified he told him for the reason that Cesano was not 
with the defendant that morning at all. Assuming this testimony 
to be true, what is there to satisfy the Court that it came to the 
defendant's knowledge since the trial? The answer is, there is 
nothing. At the trial the defendant took the stand in his own 
behalf and testified that he did not remember meeting Cesano or 
having this conversation with him. He said he did not remember 
anything about the killing or what took place tha-t day, although 
he admitted remembering clearly of going up to Brandes Street, 
near where the murdered girl lived, to get a letter that was waiting 
him there from his father, who lived in Italy. He remenibers how 
he went and with whom he talked. It may be that he did not re- 
member, when Cesano testified, who was with him that morning 
and that the knowledge or recollection came to him after the trial. 
If this is true it is a strange freak of memory; but, in any event 
there is no testimony or deposition that satisfied the Court to that 
effect. Nor does it appear that these two witnesses were unobtain- 
able at the trial or out of the jurisdiction of the Court, for at the 
time of the trial one of them at least was in the court rooixi. , There 
is, therefore, nothing to show that the knowledge that he was with 
these witnesses on that morning and not with Cesano came to him 
after the trial or that it was not owing to want of due diligence 
that this knowledge did not come sooner. 

The first of these three, tests laid down by pur Supreme Court 
go to the diligence of preparation rather than the substance of the 
proof; the third applying to the Jatter, still in such a Qag^e as this, 
though there might have been lack of due diligence in preparation 
which would cause a denial of defendant's inotion. under the first 
two, if the after discovered evidei^ce would be likely ta produce a 
different verdict we would be inclined to disregard them, and grant 
a new trial. But would this alleged after discovered evidence be 
likely to cause a different verdict? 

Would it be likely that if a new trial were granted a different 
verdict would probably take place on account of this testimony, 
assuming it be true? Whether the defendant did. say to, Cesano 
what Cesano testified he said relative to his intentions is true or 
not, the fact still remains and is undisputed, that the defendanj; did 
do what Cesano testified he said he would do-^that is, he did go up 
to Brandes Street, he did meetX^na Fiorita, he did shooL ^d kill 
her brother-in-law, which fact necessarily developed ^s part, of' the 
res gesta ; he did shoot at the elder Fiorita and beat him ovter the 
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head with a revolver; he did shoot and kill Lena Fiorita, firing 
seven bullets into her and even after she had fallen, stood over her 
and fired shots into her body until there were no more cartridges 
left in either of the revolvers. Under these circumstances, which 
are undisputed, is it likely that a different verdict would probably 
take place if these two witnesses did testify to the facts alleged to 
be after discovered evidence? To our minds it is not, for leaving 
out the testimony of Gesano or disputing him by the testimony of 
these two witnesses, in our opinion would have no effect on the ver- 
dict whatever. Here was a cold blooded, deliberate, wilful and pre- 
meditated murder, not only of one person, but of two and an at- 
tempt to kill another, and the defense's offer of mental unsound- 
ness of the defendant was supported by evidence that, to say the 
least, was negligible. We are therefore of the opiilion that a mo- 
tion for a new trial should be denied. 

And now, December 26th, 1919, the motion granted September 
11th, 1919, to show cause why a new trial should not be granted is 
discharged. 



LINCOLN V. NATIONAL TUBE COMPANY 

Negligence — Minors — Hoisting Machinery — ^Crane— -Illegal 
Contracts— Acts of May 15, 1915, P. L. 286, and of June 2, 1915, 
P. L. 736. 

Defendant was liable in damages for injuries received by a minor un- 
der 18 years of age while operating a crane used in raising, lowering and 
transporting pipe, scrap and other material. Such work was prohibited by 
the Act of May 15, 1915, P. L. 286, which declares that no minor under 18 
years of age shall be employed or permitted to work in the operation or 
management of hoisting machines. 

The Workmen's Compensation Act of June 2, 1915, P. L. 736, applies 
solely to persons lawfully employed. If not by express words, by strong 
implication it excludes minors whose employment is prohibited by law. 
The prohibitive provision as to minors — in the Act of May 13, 1915---bars 
any contractual or other legal relations between minors and employers. It is 
plain that contracts of employment within the scope of the Workmen's 
Compensation Act must be such as recognized by and not in violation of law 
so that a minor under 18 may recover an action at law for personal in- 
juries and not by proceedings under the Workmen's Compensation Act. 

Motion Ex Parte Defendant — (a) for Judgment N. 0. V. iand 
(b) for a New Trial. No. 1508 January Term, 1919. C. P. Alle- 
gheny County. 
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H. Fred Mercer, for Plaintiff. 

Reed, Smith, Shaw & Beal, for Defendant. 

BROWN, J., January 12, 1920.— Defendant moves (a) for 
judgment non obstante veredicto and (b) for a new trial. 

The action was brought to recover damages resulting to moth- 
er and son from serious spinal injuries to the son — a minor under 
the age of eighteen — while operating a crane for the defendant — a 
crane used in raising, lowering and transporting pipe, scrap and 
other material. 

The verdict for the mother was $1,000, and the verdict for the 
gon, $5,500 — not excessive, but very moderate. 

Defendant's contention at the trial was (a) that the crane 
was not a hoisting machine within the meaning of Section 5 of 
the Act of May 13, 1915, P. L. 286, and (b) that plaintiff's remedy 
for compensation was not by an action at law but by proceedings 
under the Workmen's Compensation Act of June 2, 1915, P. L. 
736. This contention (a and b) is not well founded. 

Section 5 of the Act of May 15, 1915, P. L. 286, declares that: 

"No minor under eighteen yejirs of age shall be employed or 
permitted to work in the operation or management of hoisting ma- 
chines." 

That Act was followed by the Workmen's Compensation Act 
of June 2, 1915, P. L. 736, which applies solely to persons lawfully 
employed. If not by express words, by strong implication it ex- 
cludes minors whose employment is prohibited by law. The pro- 
hibitive provision as to minors — in the quoted 5th section of the 
Act of May 13, 1915 — bars any contractual or other legal relations 
or other legal relations between minors and employers. 

A contractual relation between minor and employer must be 
based in a lawful consideration, and not in any violation of pro- 
hibitive statutory rules. That being true, it is plain that contracts 
of employment within the scope of the Workmen's Compensation 
Act must be such as recognized by and not in violation of law. 

Article III, Sec. 302 (a) of the Compensation Act reads : 

*'In every contract of hiring made after December thirty-first, 
one thousand nine hundred and fifteen, and in every contract of 
hiring renewed or extended by mutual consent, expressed or im- 
plied, after that date * * *." 

The conclusion thus reached is supported by the ruling of this 
Court: Sweney et al. v. The Fishel Company, 66 P. L. J., 448, and 
Ayres et al. v. John Dunlap Co., 27 D. R., 552 — and by numerous 
decisions of courts of last resort in other jurisdictions. Acklin 
Stamping Co. v. Kutz (Supreme Court of Ohio), 120 N, E., 229, 
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and Sechlich v. Harris-Emery Co. (Iowa), 169 N. W., 325. In this 
latter case the Court said : 

"Nor can the fact * * * that the girl falsely or mis- 
takenly stated her age in taking the employment, serve as a de- 
fense to this action. The prohibition declared by the statute is 
absolute and unconditional, and one who employs a young person 
to perform a service thus regulated or forbidden cannot be heard to 
say in excuse that he was misinformed as to the employe's age, or 
that he was deceived by the apparent maturity of the person em- 
ployed. To hold otherwise would be to open the door to wholesale 
violation of the statute. The adoption of such a rule would be in 
effect to amend the statute by reading into it the word knowingly, 
or other equivalent expression." 

In Westerlund v. Kettle River Co., 162 N. W., 680, the Supreme 
Court of Minnesota, said : 

*'The section of the compensation statute referred to provides 
that the term 'employee' shall include, among others, 'minors who 
are legally permitted to work under the laws of the State.' We 
are satisfied that this language will permit of no construction other 
than as stated in Pattee v. Noyes, 133 Minn. 109, 147 N. W., 995, 
namely, that the legislature intended thereby to exclude from the 
Act minors whose employment is prohibited by law." 

New trial refused. 

Judgment n. o. v. refused. 



ESTATE OF MARGARET LOESCH. 

Decedent's estates — Claim for services — Presumption of pay- 
ment. 

A claim for menial or domestic services are presumed to be paid at the 
period customary at the time, and in the neighborhood, and to rebut this 
presumption such a claim covering an unusual length of time must be sun 
ported by affirmative proof. Otherwise the presumption of payment of this 
kind of claim overcomes the presumption that might arise that when ser 
vices are accepted it is presumed to be with an agreement to pay. 

Exceptions to Auditor's Report, No. 48 May Term 1919 
0. C. Erie County. / i 

Digitized by VjOOQ IC 



204 ERIE COUNTY LAW JOURNAL [Vol. 

State of Mar garet Loesch 

Marsh & Eaton for Executor. 
J. R. Haughney for Claimant. 

ROSSITER, P. J., February 6, 1920— We agree with the con- 
clusions reached by the learned Auditor in this case that the claim 
of Catherine Miller should not be allowed. If the services rendered 
were menial or domestic services they were presumed to be paid 
at the period customary at the time, and in the neighborhood, and 
to rebut this presumption claims for such wages which cover an un- 
usual length of time must be supported by affirmative proof that 
they have net been paid. (Taylor vs. Beatty, 202 Pa., 120). Here the 
claim was for wages for menial services covering an unusual length 
of time, viz: a period of four years, with no affirmative proof that 
they have not been paid and, as far as it appears from the evidence, 
no bills were ever presented to decedent in her lifetime, while all of 
the time she was solvent and the owner of considerable property. 
We believe, therefore, that under these circumstances the pre- 
sumption of payment of this kind of a claim overcomes, any pre- 
sumption that might arise that when services are accepted it is 
presumed to be with an agreement to pay. 

The exceptions are therefore, now, February 6th, 1920, all 
dismissed, the Auditor's report is confirmed and distribution 
awarded accordingly. 



GUSEK V. BERNADOWIECZ. 

Act of 1879, P. L. 194 — Justice of the Peace — Jurisdiction — 
Certiorari. 

A Justice of the Peace should not hold jurisdictiou when the title to 
real property is directly or indirectly involved and an affidavit filed before 
the Justice of the Peace stating that the title to real estate may come in 
question ousts his jurisdiction. 

Certiorari to Alderman, No. 255 May Term, 1919. C. P. Erie 
County. 

William G. Crosby for Defendant. 

ROSSITER, P. J. — ^This is a Certiorari to an alderman to cer- 
tify his record in the above entitled case to this Court. Jt appears 
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from the transcript of the aMerman's record that the plaintiff 
claimed the sum of $67.33, money overpaid to the defendant in the 
purchase of real estate. It also appears from the transcript that 
before the trial counsel for the defendant filed an affidavit stating 
"that the title to real estate might come in question." The de- 
fendants here except to the proceedings had before the alderman 
bec!\ use before hearing they had made an affidavit that the title 
to the real estate tnig-ht come in question and the alderman there- 
fore had no jurisdiction. The Act of 1879, P. L. 194, provides as 
follows: 

"That the alderman, magistrates and justices of the peace, 
in .this Commonwealth, shall have concurrent jurisdiction with the 
courts of Co^mmon Pleas of all actions arising from contract, either 
express or implied, ^nd of all actions of trespass and of trover and 
conversion, wherein the sum demanded does not exceed three hun- 
dred dollars, except in cases of real contract where the title to lands 
or tenemente may come in question, * * *." 

It is clear that this was a real contract and that' title to land 
might have come in question. It has been repeatedly held that "a 
Justice of the Peace should not hold jurisdiction where title to real 
property is directly or indirectly involved" (Campbell vs. Gallagher, 
2 Watts, 135), and the "law unquestionably is that in all real con- 
tracts where the title to lands may come in question directly or in- 
directly as part of the contract sued upon, a justice of the peace 
has no jurisdiction." (Helfenstein vs. Hurst, 15 Pa., 360). The 
fact that the title to the land actually did not come in question is 
immaterial as the word used in the Act is "may" and it can easily 
be conceived how such a question might come before a magistrate 
in this case, hence the filing of the affidavit ousted his jurisdiction, 
and as this is an action in assumpsit and not in trover and conver- 
sion or trespass, neither the provisions of the Act of March 22, 
1914, P. L. 146, nor the act of July 2, 1901, P. L. 608, as to subse- 
quent proceedings apply. 

The exception of the defendant is therefore sustained and the 
proceedings before the magistrate are set aside. 



Digitized by 



Google 



206 ERIE COUNTY LAW JOURNAL [VoL 

RESOLUTIONS OF THE ERIE COUNTY BAR ASSOCIATION 
UPON THE DEATH OF T. A. LAMB. 

It was with sincere grief that the members of the Bar learned 
of the sudden death of Theodore A. Lamb. 

He was seventy-three years of age, and had long been one of 
the recognized and most respected leaders of the Bar. He was 
registered as a law student with Spencer and Marvin on July 21, 
1869, and was admitted to the Bar on August 22, 1871. He was a 
member of a family prominent in Erie and Crawford Counties, and 
was a graduate of Allegheny College. 

He won early recognition as a profound student and a pains- 
taking practitioner. He held the office of City Solicitor of the City 
of Erie from 1877 to 1889, during which time he made a state-wide 
reputation as an authority on municipal law. He was frequently 
selected as arbitrator, or auditor, or master in important cases, 
and his decisions demonstrated his learning and fitness for judicial 
duties. He was the candidate of his party for judge in 1886, fail- 
ing of election by but a few hundred votes on the minority ticket. 
In 1890 he became senior member of the widely known law firm of 
Lamb and Walling, which continued until Mr. Walling (now Jus- 
tice Walling) went upon the bench. Mr. Lamb thereafter con- 
tinued in active practice almost to the hour of his death. 

He numbered among his clients many of the most important 
industries and foremost citizens of the community ; but his services 
were as easily enlisted by the poor and lowly as by the rich and 
influential. His great learning and experience were always at the 
disposition of his brother lawyers in difficult cases. He was <>ne 
of the most modest of men, almost embarrassing his associates by 
giving them the precedence to which they knew him to be better 
entitled; and he was almost indifferent to pecuniary compensation 
for the assistance he gave them. He was a trustee in many mat- 
ters involving important interests and large amounts, and dis- 
charged his difficult duties with wisdom and scrupulous fidelity; 
and he died respected by the entire community and deeply mourned 
by his family and friends. His professional success was built 
upon the solid foundations of high character and hard work ; and 
while his death is a great loss, his life was a great gain to the 
community and the Bar. 

THEREFORE, BE IT RESOLVED, That we express to the 
public and to the Court our high appreciation of his life and work, 
and to his family our deepest sympathy in their bereavement ; and 
that these resolutions be spread upon the records of the Court and 
a copy thereof given to his family. 
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SCHOENBEIN V. NATIONAL SURETY CO. 

Affidavit of def ehse-^Act of Maiy 14, 1915, P. L. 483— Specific 
denial required. ' 

Bald denial of the averments of the several paragraphs of the statement 
of claim are insufficient, t>ecause Section 8 Qf the Act of the 14th of May, 
1915, P. L. 483, provides, "it shall 1^0 1 be sufficient for the defendant in his 
affidavit of defense to deny generally.the allegations of the statement of 
claim, * * *" he must make that denial so clear and specific that plain- 
tiff may forthwith obtain judgement for. the amouht as to which there is no 
real defense,. and so that: at the ensuing trial the court may know exactly 
wbat the issue is. ^ . , ■ . ... 

School Districts-^Act of May 8, 1911— Rig^^^ 
tor to sue as use plaintiiff . 

.' Under the A(?t of May 8, 1911, School Districts of the Comomnwealth 
are veste(l -^s bodies corporate with, all necessary powers to enable them to 
carry oi|t the prpvisions of that act,, and a part pf that act requires the di- 
rectors t6 establish, equip, furnish and mainfiin fechools. A School District 
IS fentiiled to protect itself by exacting assurance from the contractor that 
he ^11 pay his honest debts in doing the School District's work, and in 
cj^e of the contractor's default, a sub -contractor has the right to sue upon 
the bond in the name pf the Sphf>ol District for use of the sub-contractor. 

Rule for' judgment for want of sufficient affidavit of defense, 
No. 80; November Term, 1919. G. P; Erie County. ' 

,^ , Henry Baur for Plaintiff. .^ , 
Brooks, English & Quinn for De:^endant. 

RGiSSITER, P. J., February 18, 1920 



■'This is"^ rule f of judgmeht fof want df sufficient affidavit of 
d^f eh^e; ' Briefly stat^ the plaintiff's statement is to ttie effect 
that the Nktibhial Surety Company becaiti6 surety on a bond, con- 
ditioned Ui^oii the proper perfomiance by the Dawson Construction 
Coiiipahy df ^cOritrajCt entered into with the School District of the 
City of Et*ie,' which bond inured, among others, to the benefit of 
the plaintiff; that this Use plaintiff, a sub-contriactor, has properly 
performed his' wdric aiid that there is still $850.00 due and unpaid 
thi6reon atid thd,t the Dawson Construction Cortipany has defaulted 
and refused t6psiy. 

Th'e defehdant admits that it became surety for the Dawson 
Colistrtfctidn Coriipa;ny, but deni€js the balance of paragraph one 
of the plaintiff's statement which is to the effect that the bond 
inur43d to the^ bieiiefit of All parties alike Who supplied material, 
etc.; deniei^ the second paragraph because not conversant with* the 
facts alleged; denies the third paragraph; demands proof of the 
fourth parsigraph because not informed of the facts alleged; and 
for further answer isays that the use plaintiff has no leg-al right to 
maintain an action or to sue in the name of the School District of 
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the City of Erie for his use ; that the bond so far as the use plain- 
tiff is concerned is illegal, beyond the authority of the School Board 
to make and ultra vires and void.' The eighth arid ninth para- 
graphs of the affidavit of defense have been met by an amendment 
to the statement. ' . * 

The contention of the defendant at the argument was not so 
much that the affidavit of defense was good as that the plaintiff's 
statement was bad and while the point was hot raised arid we are 
not now deciding it, still it seems to us, without examining the au^ 
thorities, that a surety company is (or at least ought to be) estopp- 
ed from denying the authority of those to whom it binds itself for 
a consideration to provide protection for sub-contractors ;or those 
doing work or furnishing material. If these sub-contractors and 
material men have earned their money they ought to be paid and if 
they are not paid, this court ought to assist them in getting their 
pay without too much regard for legal quibbles and technical hice- 
ties. If the bond was meant for anything at the time it was drawn 
and placed on file it was meant to inform those who sought sub- 
contracts or furnished materials that they were to be protected 
by it, for it recites in so many words that it was to inure to the 
benefit of all those parties alike who supplied material for or per- 
formed labor on the work, whether by sub-contract or otherwise 
in proportion as their respective demands were to the amount of 
the bond. So the only point we ought to consider here is whether 
the defense set up in the affidavit is of such a substantive character 
as, if established, to bar a recovery. 

The questions then considered seriatim ar<^. First: Does, the 
bond inure to the benefit of all parties, alike, who^ supplied mater-r 
ials, etc.? The bond says so itself — recites that it is understood 
and agreed that it shall inUre to the benefit of all parties alike. who 
supply materials or perform labor on the work set forth in the con- 
tract whether by sub-contract or otherwise. The bond thus recite 
ing that the defendant is liable and there being no reasoh why 
given in the affidavit of defense other than the bare stateriient 
that it is not, it follows, of course, that this paragraph of the af- 
fidavit is insufficient to prevent judgment.' Secoiid: The affidavit 
denies the second paragraph of plaintiff's statement because not 
conversant with the facts alleged. Clearly this is insufficient lindr 
er all the decisions, but to quOte one (Fulton Farriieris' 
Association v. Bomberger, Appellant, 262, Pa., 43) , ''bald 
denial of the averments of the several paragraphs , of . the 
statement of claim ai'e wholly insufficient because Sectiori 
8 of the Act of the 14th of May, 1915, P. . L: 483, 
provides that "It shall not be sufficient for the deferidant in his; 
affidavit of defense to deny generally the allegations of the State- . 
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ment of claim, * * * he must make that denial so clear and 
specific that plaintiff may forthwith obtain judgment for the 
amount as to Which there is no real defense, and so that at the en- 
suing trial the court mfty^know exa^jtly what the issue is,'* That is 
the purpose of the aboye quoted provision of the Act of 1915, and 
that purpose will- be enforced. In addition to this it may be re- 
marked in passing that . th^ defendaiit could, if in no other way, 
have becorne conversant- with these allegations of plaintiff's state- 
ment by asking for a bill of particulars aiid the same reasons ap- 
ply to the tiiird :and fourth imragraphs of the affidavit of defense. 
The fif th iparagraph is to the^effect that the plaintiff has no legal 
right to maintain an action in the manner arid form in which the 
action is instituted against; the defendant; that Charles F. Schoen- 
bein has no right to sue in the name of the School District of the 
City of Erie for use Charles F. Schoenbein. In the case of Phila- 
delphia v. Stewart,: 195 Pa., 309> the same question arose and it is 
there held that "In an action on the bond, the city being the obligee 
and having an interest to enforce the condition, the city recovers 
on its legal title, though the money ultimately goes to use plaintiff," 
and by inference, at least, that suit may be brought on a bond for 
use of persons for whose security it was given even though nothing 
may be actually due the city, and we are unable to distinguish any 
reason why such a right of.action should be given on a bond to mu- 
nicipalities and denied on a bond given to the School District, es- 
pecially when by the Act of May 8, 1911, the School Districts of the 
Comomnwealth are vested as bodies corporate with all necessary 
powers to enable them to carry out the provisions of that act, and 
a part of that act requires the directors to establish, equip, furnish 
and maintain * * * * schools (Sec. 401, Page 329, Act of 
1911). Hence it is idle to say that the bond given was beyond 
the power of the School District to make and ultra vires and void 
and (to again use the language Philadelphia v. Stewart, super) "is 
as bare of legal as it is of moral merit, as it is the right as well as 
the interest of the School District to secure good work upon its 
contracts and there is no better policy towards that end than to 
satisfy honest and competent workmen that they can rely on be- 
ing paid. There being no right of mechanic's lien against public 
works, the work and material men are to that extent in the 
contractor's power as to pay, and that fact has a natural tendency 
to produce skimped work and inferior materials by the class of 
men willing to run that risk. Against this risk the School District 
is entitled to protect itself by exacting assurance from the contrac- 
tor that he will pay his honest debts incurred in doing the School 
District's work, and again, the defendant voluntarily executed a 
bond as part of the contract with the School Board for certain 
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work and now seeks to avoid the obligations- of the botid on tiie 
ground that the condition was ultra vires on the part of the School 
Board to exact. For such defense the legal Want of power ought 
to be shown beyond question.'- :This has not beeii done here. We 
are therefore of the opinion that the plaintiff 's clsum i& stated in a 
concise and summary form and contains the material facts on 
which he relies, which toe sufficient to entitle him to the judgment 
demanded and that the suit is properiy^ brought (195 Pa., 309) ; 
that to deny generally the allegations of the stoteiwent of claim 
or to aver igiiorance or lack of uiformiiti6n in regard to 'the facts 
averred -is insufficient. Fulton v. Bomberger, super- ; Pittsburgh v. * 
Coal Company, 259 Pa., 290* ■' ' ^ ^^ - 

The rule therefore igranted nunc pro tunc, F^ruary 17, 1920, 
for judgment for want of a «*uffideht affidavit'6f defense is, now, 
February 18, 1920, made absolute; • . -^ 
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AFFIDAVITS OF DEFENSE 

1. Insufficient affidavit to open judgment — Woodruff, Admin- 
istrator V. Odd Fellows' Hall Association, et al, 4. 

2. Not sufficient wiien material information in possession of 
defendant is not alleged — Hand v. Penna. R. R. Co., 55. 

3. Implied contracts of indemnity in sale of land — ^Modzel- 
ewski et al v. Rossi, 81. 

4. Implied contract ^of indemnity — ^Vendor may recover loss 
due to vendee's default. — ^Modzelewski v. Rossi, 138. 

5. To be filed by Administrator — ^Practice Act of 1915 — Rathe, 
Executor v. Porter, Administrator, 167. 

6. Specific denial required — Practice Act of 1915 — Schoen- 
bein v. National Surety Co., 207. 

APPEALS 

1. From Justice of the Peace — ^Rule of Court requiring notice 
of appeal — Merchants' Publishing Co. v. Trost, 57. 

3. Failure to prove set-off before Magistrate — Act of March 
20, 1810, Habecker v. Baker, 127. 

ARBITRATORS 

.1. Conclusiveness of written submission — ^Woodruff, Admin- 
istrator V. Odd Fellows' Hall Association, et al, 4. 

AUTOMOBILES 

1. Trespass vi et armis — Lorenson v. Shock, 20. 

BOROUGHS 

1. Borough ordinance must be pleaded like any other matter 
of fact — Borough of North Eeast v. Cushman, 45, 

CERTIORARI 

1. Decision of Common Pleas is a final determination on all 
matters embraced in the writ. — Hocking et al v. Worrell, 128. 

CHARGE OF COURT 

1, Request for instruction to the jury should be made before 
jury retire — Jourdan v. Boettinger, 32. 

CITATION 

1. Service upon persons in possession — Act of May 20, 1905, 
P. L. 239— Young et al v. Hopkins, 79. 

CITIES 

1. Third class — Bids upon Public Buildings — ^Albracht et al 
V. City of Erie et al, 1. 

2. Eminent domain-r-Security for damages to be tendered 
before taking — City of Erie v. Freund, 134. 
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COMMISSION 

1. To take depositions — (See depositions). 

COMMON CARRIER 

1. Loss of goods by connecting line — Act of 1913, P. L. 1374. 
— Sheffield Glass Bottle Co. v. Hines, Director General of Rail- 
roads, 170. 

COMMON SCHOOLS 

1. Failure to educate children — Refusal of School authorities 
to admit because not vaccinated — Commonwealth v. Washburn, 73. 

CONTRACTS 

1. Breach of —Measures of damiages — Jourdan v. Boettinger, 

32. 

2. Measures of damages for breach — Market value — Shenango 
Coal Co. V. Culbertson, et al, 74. 

3. Liability of one holding himself out as a partner — ^Erie 
Pump and Equipment Co. v. Leech, et al, 78. 

4. Implied contracts of indemnity — ^Encumbrance deducted 
from purchase price of real estate — ^Modzelewski et al v. Rossi, 81. 

5. Measure of damages for breach by non-acceptance — Illi- 
nois Refrigerator Co. v. H. S. Schneider, 88. 

6. Sales — Recission — Act of ownership — ^Lays Brothers v. 
Schabacker, 112. 

7. Decedent's Estate — Habitual Drunkard — Claim for Ser- 
vices — Duming v. Loop, Administrator, 115. 

8. Implied contract of indemnity — Purchase subject to lien — 
Modzelewski v. Rossi, 138. 

9. Warranty — No particular form necessary — Pettinatto v. 
Robbins, et al, 150. 

10. Specific performances — Time of performance — Mutual 
Acts — Stoker v. Wetmore, 152. 

11. Parol testimony to vary written contract admissible when 
not subject to suit— Walker v. Walker, et al, 179. 

12. Usurious contract — Set off by third person who assumes 
payment of debt — 'Substitution not renewal^Foley v. Equitable 
Investment Co. 185. 

13. Minor under 18 not permitted to be employed in the oper- 
ation of hoisting machines — ^Act of May 13, 1915, P. L. 286 — Lin- 
coln V. National Tube Company, 201. 

CORPORATIONS 

1. Application for charter for first class corporation — ^Mem- 
bership — Purpose — In Re Charter of No-Tobacco Corporation, 94. 

2. Is distinct from persons owning stock. — Foley v. Equitable 
Investment Co., 142. 

COUNTY COMMISSIONERS 

1. Power to increase County Solicitor's salary during term. 
Thomas v. Leslie, County Controller, 5. 

COUNTY CONTROLLER 

1. The certifying of County Solicitor's bills and countersign- 
ing the warrants for the payment thereof are clearly ministerial 
duties. Thomas y, Lreslie, County Controller, 5. 
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COUNTY OFFICERS 

1. Jury Commissioner is a County Officer under the Consti- 
tution and eligible to hold office until successor is qualified- 
Commonwealth, ex rel., Black v. Fruit, 60. 

2. A County office is determined by the incumbent's duties 
and election being co-extensive with the county limits — Common- 
wealth ex rel, Black v. Fruit, 60. 

COUNTY SOLICITOR 

1. Increase in salary during term — Thomas v. Leslie, County 
Controller, 5. 

2. Not a Public Officer — Thomas v. Leslie, County Controller, 
5. 

3. Mandamus to certify bills — ^Thomas v. Leslie, County Con- 
troller, 5. 

DAMAGES 

1. Measure of for breach of cantract — ^Jourdan v. Boettinger, 
32. 

2. Measure of damages for breach — Shenango Coal Co. v. 
Culbertson, et al, 74* 

3. Measure of for breach of contract by non-acceptance — ^Illi- 
nois Refrigerator Co. v. H. S. Schneider, 88. 

DECEDENT'S ESTATE 

1. Habitual drunkard — ^Contracts — Claim for services — Dur- 
ning V. Loop, Administrator, 115. 

2. Claim for services — ^Family relation — ^Presumption — 
Estate of Samuel P. Thompson, Deceased, 171. 

3. Claim for domestic services — Presumption of payment — 
Estate of Margaret Loesch, 203. 

DEPOSITIONS 

1. Inadmissible when taken to be read upon retrial if there 
is no retrial pending — Walker v. Walker, et al, 179. 

2. Unrestricted oral examination should not be enforced un- 
der a commission to take depositions — Wheat Export Company, 
Inc. V. Pennsylvania Railroad Co., 8. 

DOCKET FEE 

1. On Certiorari attorney is entitled to docket fee under Act 
of April 2, 1868, P. L. 3. Hocking et al v. Whorrell, 128. 

EDITOR 

1. Associate editors responsible ,as principals — Common- 
wealth v. Phelps, et al, 35. 

EJECTMENT 

1. A road properly laid out by viewers and their report con- 
firmed such lines shall remain the boundary lines unless changed 
by due course of law — Scarlett v. Millcreek Township Supervis- 
ors, 105. 

EMINENT DOMAIN 

1. Third class cities — Security for damages to be tendered be- 
fore taking — City of Erie v. Freund, 134. 
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EQUITY 

1. Appeal to restrain remaval of sand and gravel from the 
beach of Lake Erie — Pelton v. Strycker, 24. 

2. Remedy at law — Rights and liabilities fixed by agreement 
— Laches — K^Ueher v. Wellejus, 161. 

3. Remedy at law must be shown to be adequate — Caldwell 
et al V. McCalmont, 174. 

EXPERTS 

1. Testimony admissible to aid Court in deciphering or trans- 
lating a will— Estate of C. W. Cross, 83. 

EVIDENCE 

1. Measure of damages for breach of contract — Jourdan v. 
Boettinger, 32. 

2. Criminal libel — Statement required by Act of 1907, P. L. 
157, is admissible— Commonwealth v. Phelps, et al, 35. 

3. Requisites of after discovered evidence to obtain new trial 
in a criminal case-commonwealth v. Sansone (2) 199. 

FEASERS 

1. Joint tort feasers — Conflicting testimony — Question for 
Jury— Walker v. Walker, et al, 179. 

FICTITIOUS NAME 

1. Persons who have not registered in accordance with Act 
of 1917, P. L. 645, carry on an unlawful business — Sykes Depart- 
ment Store V. Pennsylvania Railroad Co., 100. 

FOREIGN ATTACHMENT 

1. Petition of third party to dissolve — ^Disputed ownership — 
Procedure — Tollon v. Hand & Johnson Tug Co., 177. 

GUNNISON 

1. Frank — Word of appreciation by Henry E. Fish, 47. 

HABITUAL DRUNKARD 

1. Habitual drunkard cannot during such disability bind him- 
self by a contract, either exptess or implied — Duming v. Loop, 
Administrator, 115. 

HOMICIDE 

1. Presumption from use of deadly weapon — Commonwealth 
V. Sansone, 187. 

2. Presumption — Burden of proof to raise or lower degree — 
Commonwealth v. Sansone, 187. 

INJUNCTION 

1. Trespassers on lake beach — Riparian rights on great lakes 
—Pelton V. Strycker, 24. 

INTEREST • •• — ;. 

1. Agreement to pay interest above legal rate is voidable — 
Borrower .may apply excess interest upon principal — ^Foley v. 
Equitable Investment Co., 102. 

2. Usurious Contract — Seit off by third person who assumes 
payment of debt — Foley v. Equitable Investment Co., 142. 

3. Usurious Contract — Set off by third person who assumes 
pavment of debt — Substitution is not a renewal — Foley v. Equit- 
able Investment Co., 185. 
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JUDGMENTS 

1. Opening judgment — Equitable relief— Hanley v. Stewart, 
23. 

2. Opening judgment — ^Notes given as colateral security for 
lease — No guarantee or contemporaneous agreement — ^Nelson v. 
Comstock. 29. 

3. Judgment not opened after inquisition — ^Blakessdee v. Guck- 
enbiehl, 30. 

4. Breach of covenant — Sci. Fa. necessary before Fi. Fa. — 
Szymanski v. Modzelewski, 54. 

5. Rule to open — Burden of proof — Merchants Bank v. 
Brown, 91. 

G.Rule to open — ^Contemporaneous parol agreement — ^Mer- 
chants Bank v. Brown, 91. 

7. The court will open judgment upon note given pursuant 
to a usurious contract — Foley v. Equitable Investment Co., 102. 

JURISDICTION 

1. (See Justice of the Peace) 
JURY 

1. Instruction of — Request for instruction to be made before 
jury retire — Jourdan v. Boettinger, 32. ^, i 

JURY COMMISSIONER I 

1^ Is a county officer under the constitution and eligible to 
hold office until successor is qualified — Commonwealth, ex rel. 
Black V.' Fruit, 60. 

JUSTICE OF THE PEACE 

1. Jurisdiction in Trespass — Lorenson v. Shock, 20. 

2. Landlord and tenant law — Jurisdiction — ^Ketner v. Nott, 
49. 

3. Appeals — Rule of Court requiritig notice of appeal — ^Mer- 
chants' Publishing Co. v. Trost, 57. 

4. Duty to attempt to effect settlement before hearing — 
Transcript — ^Act of 1909, P. L. 42. — Commonwealth v. Cutsavage, 
130. 

5. Jurisdicton — Title to real property involved — ^Act of 1879, 
P. L. 194. — Gusek v. Bemadowiecz, 204. 

LACHES 

1. (See Equity) 

LAKES 

1. Riparian rights on great lakes — ^Pelton v. Strycker, 24. 

LAMB 

1. T. A. — Resolutions of the Erie County Bar Association, 
206. 

LANDLORD AND TENANT 

1. Jurisdiction of the Justice of the Peace to secure possession 
of premises — Ketner v. Nott, 49. 

2. Right *of landord to enter upon premises under terms of 
lease — Repairs and improvements— Bauer v. Meyer, et al, 108. 

LEASE 

1. Judgment not opened in the absence of guarantee or con- 
temporaneous agreement — ^Nelson v. Comistock, 29. 
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LIBEL 

1. Inducement, colloqium or innuendo — Sufficiency of evidence 
— Commonwealth v. Phelps, et al, 35. 

LIFE INSURANCE 

1. Assignments of Policy may be made in certain cases by 
delivery — Possession prima facie evidence of title — Gheromati v. 
Williams, Executrix, 89. 

LUNATICS 

1. Estate of lunatic liable for maintenance — Implied contract 
— ^Estate of Ellen Hardinger, Deceased, 76. 

MANDAMUS 

1. Certifying of County Solicitor's bills and countersigning 
is enforced by a writ of mandamus. Thomas v. Leslie, County 
Controller, 5. 

MARKET VALUE 

'(See Contracts) 

MASTER AND SERVANT 

1. Negligence — Proof of liability — Sign upon automobile — 
Smith V. Commissioners of Water Works, 97. 

MINORS 

1. Minors not permitted to work in operation of hoisting ma- 
chines — Workmen's Compensation Act does not apply — ^Action 
at law — Lincoln v. National Tube Company, 201. 

MUNICIPAL LAW 

1. Bids upon Public Buildings — Albracht et al v. City of Erie 
et al, 1. 

MURDER 

1. Definitiion — Indictment — Malice — Commonwealth V. San- 
sone, 187. 

2. Insanity — Presumptions — Preponderance of evidence — 
Commonwealth v. Sansone, 187. 

NEGLIGENCE 

1. No fixed rule as to conduct required of plaintiff or defend- 
ant — Question for jury — Smith v. Buffalo & L. E. Traction Co., 43. 

2. Degree of care required is a question of fact for the jury 
— Muscarella v. New York Central R. R. Co., 67. 

3. Master and Servant — Proof of liability — Sign upon auto- 
mobile — Presumption — Smith v. Commissioners of Water Works, 
97. 

4. Measure of damages — O'Connell v. B. &. L. E. Traction 
Co., 124. 

5. Minors — Hoisting machinery — Illegal contracts — ^Acts of 
May 15, 1915, P. L. 286, and of June 2, 1915, P. L. 736.— Lincoln 
V. National Tube Company, 201. 

NEWSPAPER 

1. All responsible for publication of a libelous editorial are 
responsible as principals — ^Commonwealth v. Phelps, et al, 35. 
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NEW TRIAL . 

1. When evidence, though contradicted, supports the verdict, 
a new trial will not be granted. — Fuller v. Schaaf et al, 141. 

2. Motion discharged when evidence is sufficient to sustain 
verdict— Pettinatto v. Robbins, et al., 150. 

3. After discovered evidence — Requisites — Criminal Law — 
Commonwealth v. Sansone, (2) 199. 

OIL AND GAS 

1. Leases or agreements — The usual royalty has a share in 
specie — Caldwell et al v. McCalmont, 174. 

ORAL EXAMINATION 

1. Open oral examination under commission to take deposi- 
tions is contrary to the established policy of our law — Wheat Ex- 
port Company, Inc., v. Pennsylvania Railroad Co., 8. 

PARTNERSHIP 

1. Liability of one holding himself out as a partner — ^Erie 
Pump & Equipment Co. v. Leech, et al, 78. 

PARTY WALL 

1. Rights and liabilities fixed by agreement — ^Equity — ^Kel- 
leher v. Wellejus, 161. 

PERFORMANCE 

1. Specific performance — Time of performance — Tender — 
Stoker v. Wetmore, 152. 

PLEADINGS 

1. Demurrer can be only for objections apparent upon the 
face of the record — Borough of North East v. Cushman, 45. 

2. Affidavit of defense — Not sufficient when material informa- 
tion in possession of defendant is not alleged — Hand v. Penna. R. 
R. Co., 55. 

3. Statement of claim — Striking off for not conforming to 
the Act of 1915, P. L. 483— Fuel Oil Co. v. Clarendion Refining 
Co., 148. 

4. Equity practice — Demurrer and answer cannot stand to- 
gether — Caldwell et al v. McCalmont, 174. 

POOR DISTRICT 

1. Estate of lunatic liable for maintenance by Poor District 
of County — Estate of Ellen Hardinger, Deceased, 76. 

PRACTICE 

1. Scire Facias necessary before Fieri Facias issues upon 
judgment for breach of covenant in bond — Szymanski v. Modzel- 
ewski, 54. 

2. Act of 1915, P. L. 483— Statement of Claim— Striking off- 
Fuel Oil Co. V. Clarendon Refining Co., 148. 

3. Affidavit of defense to be filed by Administrator — ^Practice 
Act of 1915 — Rathe, Executor v. Porter, Administrator, 167. 

RAILROADS 

1. Permissive crossing — Railroad required to perform certain 
duties — Muscarella v. New York Central R. R. Co., 67. 



Digitized by VjOOQIC 



218 INDEX 

REAL ESTATE 

1. Implied contract of indemnity when encumbrance is de- 
ducted from purchase price of real estate — ^Modzelewski et al v. 
Rossi, 81. 

2. Purchase subject to lien — ^Implied contracts of indemnity — 
Modzelewski v. Rosfii, 138. 

3. Justice of the peace should not hold jurisdiction when the 
title to real property is involved— Gusek v. Bemadowiecz, 204. 

RECISSION 

l.Sales — Act of ownership — ^Liability for contract price — ^Lays 
Brothers v. Schabacker, 112. 

REGISTRATION 

1. Of perjsons doing business under assumed or fictitious 
name — Act of June 29, 1917, P. L. 645— Right to maintain suit — 
Sykes Department Store y. Pennsylvania Railroad Co., 100. 

REMEDY AT LAW 

1. (See Equity) 

ROADS 

1. A road properly laid out by viewers and their report con- 
firmed such lines shall remain the boundary lines unless changed 
by due course of law — Scarlett v. Millcreek Township Super- 
visors, 105. 

SALES 

1. Recission — Act of ownership — Liability for contract price 
— Lays Brothers v. Schabacker, 173. 

2. Recission — ^Act of ownership — LiabiKty for contract price 
— Lays Brothers v. Schabacker, 112. 

SCHOOL CODE 

1. Ouster of School Board— Threats— Act of 1911, P. L. 309— 
Whetstone v. Williams et al, 132. 

SCHOOL DISTRICTS 

1. School Code of 1911 — Power to exact bond from con- 
tractor — Right of sub-contractor to sue upon bond — Schoenbein- 
V. National Surety Co., 207. 

SET-OFF 

1. Failure to prove before Magistrate — ^Trial in Court — ^Ha- 
becker v. Baker, 127. 

SHERIFF 

1. Duty to serve citation upon all persons found in posses- 
sion—Act of May 20, 1905, P. L. 239— Young et al v. Hopkins, 79, 

SIGN 1 t 

1. Sign upon automobile — Presumption that automobile is op- 
erated by employee — Smith v. Commissioners of Water Works, 97. 



STATEMENT OF CLAIM 

1. (See Pleading) 
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STATUTES 

Art. 1, Sec. 10, Constitution, City of Erie v. Fruend, 134. 
Art. 3, Sec. 13, Constitution, Thomas v. Leslie, Co. Controller, 

5. 

Art. 15, Sec. 1 and 2 Constitution, Conwn, ex rel, Black v. 

Fruit, 60. 

1810, March 20, Habecker v. Baker, 12. 

1810, P. L. 208, Hocking et al v. Whorrel, 128. 

1858, P. L. 622, Foley v. Equitable Investment Co., 102. 

1858, P. L. 622 Foley v. Equitable Investment Co., 142. 

1863, P. L. 1125, Ketner v. Nott, 49. 

1867, P. L. 62, Comm. ex rel. Black v. Fruit, 60. 

1868, P. L. 3, Hocking et al v. Whorrell, 128. 
1872, P. L. 22, Ketner v. Nottt, 49. 

1874, Corporation Act, In Re Charter of No-Tobacco Corpor- 
ation, 94. 

1874, P. L. 203, Comm ex rel. Black v. Fruit, 60. 

1876, P. L. 13, Comm. ex rel. Black v. Fruit, 60. 

1879, P. L. 194, Gusek v. Bemadowiecz, 204. 

1901, P. L. 573, Scarlett v. Millcreek Township Supervisors, 
105. 

1901, P. L. 608, Gusek v. Bemardowiecz, 204. 

1903, P. L. 327, Modzelewski v. Rossi, 81. 

1905, P. L. 239, Young et al v. Hopkins, 79. 

1906, P. L. 87, Ketner v. Nott, 49. 

1907, P. L. 157, Commonwealth v. Phelps, et al., 35. 
1907, P. L. 378, City of Erie v. Freund, 134. 

1909, P. L. 42, Commonwealth v. Cuitsavage, 130. 

1911, P. L. 309, School Code, Whetstone y. Williams, et al, 
132. 

' 1911, P. L. 209, Sec. 1414 and 1423, Comm. v. Washburn, 73. 

1911, P. L. 329, Sdioenbein v. National Surety Co., 207. 

1913, P. L. 155, Albracht et al v. City of Erie et al, 1. 

1913, P. L. 569, Albracht et al v. City of Erie et al, 1. 

1913, P. L. 573, In Re Annexation of land in Millcreek Town- 
ship, 117. 

1913, P. L. 1374, Art. 2, Sec. 1, Sheffield Glass Bottle Co. v. 
Hines, 170. 

1913, P. L. 611, City of Erie v. Freund, 134. 

1914, P. L. 146, Gusek v. Bemadowiecz, 204. 

1915, P. L. 483, Fuel Oil Co. v. Clarendon Refining Co., 148. 
1915, P. L. 483, Schoenbein v. National Surety Co., 207. 
1915, Practice, Rathe, Executor v. Porter, Administrator, 167. 
1917, P. L. 518, I>owning et al v. Hart, 13. 

1917, P. L. 645, Sykes Department Store v. Penna R. R. Co., 
100. 

SURETY OF THE PEACE 

1. Practice before Justice of the Peace — Act of March 18, 
1909, P. L. 42. — Commonwealth v. Cutsavage, 130. 

TRESPASS 

1. Jurisdiction of Justice of the Peace — Lorenson v. Shook, 
20. 

2. When evidence, though contradicted, supports the verdict 
a new trial will not be granted. — Fuller v. Schaaf et al, 141. 
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TRIAL 

1. Counsel may not later also complain of the failure of the 
Court to instruct jury on certain points, unless the Court's atten- 
tion were called to the question at the time. — OXUonnell v. B. & L. 
E. Traction Co., 124. 

2. Charge of Court — Counsel may object or request instruc- 
tions at the end of charge — Walker v. Walker, et al, 179. 

TOWNSHIPS 

1. Division into two separate parts — Act of June 27, 1913, 
P. L. 573 — In Re Proposed Annexation of Land in Millereek Town- 
ship, 117. (This case reversed by Superior Court). 

USURY 

1. Agreement to pay interest above legal rate is voidable — 
— Foley V. Equitable Investment Co., 102. 

2. Interest — Set off by third person who assumes payment 
of debt — Foley v. Equitable Investment Co., 142. 

VENDEE 

1. Proceedings to gain possession by Sheriff's vendee — ^Young 
et al V. Hopkins, 79. 

WILLS ■ ^ 

1. Title of Legatee — Fee Simple — Downing, et al v. Hart, 13. 

2. Attempt to contest — Downing, et al v. Hart, 13. 

3. Informal in character and not clearly legible — ^Testimony 
of experts admissible to aid Court — Estate of C. W. Cross, 83. 

4. Disputable question of fact should be certified to the Com- 
mon Pleas — Estate of C. W. Cross, 83. 

WITNESSES 

1. Character witnesses — Defendant as entitled to show his 
previous good record — Commonwealth v. Sansone, 187. 

2. Will not be compelled to appear for open oral examination 
under a commission to take depositions — Wheat Export Com- 
pany^ Inc., V. Pennsylvania Railroad Co., 8. 
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